UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

BRETT HARTMAN, :

Petitioner, : Case No. 1:02-CV-1336
VS, : [Resolving Doc. No. 18]
MARGARET BAGLEY, Warden, : OPINION

Respondent. :

JAMES S. GWIN, UNITED STATES DISTRICT JUDGE:

On January 16, 2003, Petitioner Brett Hartman (“Hartman”) petitioned this Court for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254. Hartman, an inmae in the custody of the Mandidd
Correctiona Inditution of Ohio and under a sentence of death seeks this writ, saying that both his
conviction and his sentence violate the United States Condtitution.

Because the Court concludes that Hartman's dams are without merit, the Court DENIES
Hartman'’s petition.

I. BACKGROUND

OnApril 14, 1998, a Summit County, Ohio jury convicted Petitioner Brett Hartman of aggravated
murder with an aggravated circumstance specification of kidngpping. The jury aso found Hartman guilty
of tampering with evidence and kidnapping. On May 18, 1998, the jury sat for amitigation hearing and,
on that same day, recommended a death sentence. On May 22, 1998, the Summit County tria court
sentenced Hartman to death.  After exhausting his direct appeds and state post-conviction remedies,

Hartman seeks awrit of habeas corpus in federal court pursuant to 28 U.S.C. § 2254.
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A. FACTS
The Ohio Supreme Court’s opinion in State v. Hartman, 754 N.E.2d 1150 (Ohio 2001),
described the factua background of the murder that underlays this case:

Defendant met Winda Snipes at a bar in Akron, Ohio, sometime during 1997.
Subsequently, they engaged in sexud intercourse on several occasons. During the late
afternoon of September 9, 1997, defendant went to Snipess apartment and brutally
murdered her by tying her to the bed, stabbing her one hundred thirty-eight times, ditting
her throat, and cutting off her hands.

Defendant wasconvicted of aggravated murder, kidngpping, and tamperingwithevidence,
and sentenced to death. In order to establish defendant's guilt, the state introduced
satements defendant had made to the police and to a fellow inmate in jail, and the
testimony of a co-worker that defendant mentioned cutting off avictim's hands as away
to diminate evidence in the O.J. Smpson case. The state also introduced as evidence
defendant's bloody tee-shirt and Snipes's watch recovered from defendant's apartment,
and forendc testimony linking defendant to the murder.

State's case

Around 2:20 am. on September 9, 1997, defendant met Snipes at the Bucket Shop, an
Akronbar. Defendant kissed Snipes on the cheek and they talked. Theresfter, defendant
and Snipes |eft the bar and they went to her gpartment across the street.

Around 3:00 am., David Morris, an acquaintance of defendant and Snipes, left the Inn
Between, another Akron bar. While walking past Snipes's gpartment on his way home,
Morris observed Snipes and defendant through the upstairs window of her apartment.
Morris testified that Snipes wasydling a defendant about touching stuff that was not his.
Defendant closed the window blinds and "obvioudy she wasn't very happy about it"
because she "scolded" him and reopened the blinds.

That afternoon, at around 4:30 p.m., Snipes was observed crossing a street in a nearby
business didtrict. She was never seen dive again.

Defendant had the day off from work on September 9. According to Richard Rusll, a
bartender at the Inn Between, defendant entered the bar a around 8:00 p.m. and
appeared nervous and hyper, and talked excessively. Thereafter, defendant wasinand out
of the bar five to six times between 9:00 and 10:30 p.m.

Defendant first contacted the police on September 9 witha series of anonymous 911 cdls,
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which he later admitted to. His firs 911 cdl at 9:59 p.m. reported the location of a
mutilated body. The police officers dispatched to Snipess address entered Snipess
gpartment building and checked around, but left after finding nothing unusud. Meanwhile,
defendant viewed the police unit's arrival and departure while hiding behind a tree across
the street. Defendant then made another 911 cdl tdling the police to return to the
gpartment building and provided further ingructions on the body's location.

Akron police officers responding to this cal entered Snipes's unlocked apartment and
found her naked, mutilated body lying on the bedroom floor. Snipes's leg was draped
across the bed, apair of pantyhosetied her ankle to the bed leg, and awhite plastic chair
was on top of her body. Snipess hands were cut off and have never been found.

Around 10:45 p.m., defendant was at the Inn BetweenwithMorris, while police unitswere
acrossthestreet investigating Snipess murder. Morris, having learned that Snipeshad been
murdered, suggested to defendant that he should talk to the police, since Morris had
observed defendant at Snipes's gpartment the previous evening.

Shortly before midnight, defendant approached Detective Gregory Harrison while hewas
at amobile crime lab parked outside Snipes's apartment. Defendant walked up toHarrison
and said, "l hear it's pretty bad in there," and asked if Harrisonhad "ever seen anything so
gruesome.” Later that evening, defendant approached Harrison a second time and
spontaneoudy mentioned that Snipes wasawhore, "that she dept around alot,” and that
"he had dept with her and he had evendept withher the night before at 3:00." Inthar find
contact at around 3:00 am., defendant was "kind of mumbling to himsdf" and Harrison
heard defendant say that "she was a whore, she was a big whore, she got what she
deserved.”

Between 11:30 p.m. and 12:15 am., defendant also approached Akron Police Lt. John
A. Lawson near the murder scene and, "rather abruptly said, 'Y ou're going to find my
semeninher and my prints over there." When L awson asked why, defendant said he "had
been with her earlier that morning, the morning of the 9th,” and that he had sex with her.

At 12:15am. on September 10, defendant spoke to Detective Joseph Urbank infront of
the apartment building. Defendant begantheir conversation by announcing that "he had sex
with the vicim the night before.” Moreover, defendant said he did not know her name but
"only knew her as psycho bitch and that everybody knew that if you got drunk and were
horny you went to go see her, you went to go see psycho bitch.”

Defendant aso told Urbank that he went to Snipes's gpartment at 2:30 am. on September
9, and "she started dancing a little bit." He "lifted her onto the bed, undressed her,” and
"they started having vagind intercourse." Defendant said that he was disappointed because
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Snipes refused to have and intercourse, and he left her agpartment around 3:30 a.m.
However, defendant claimed that he did not know anything about the murder until the
bartender at the Inn Between told him about it on the evening of September 9.

Around 6:00 am. on September 10, police took defendant to the Akron police station,
where he wasinterviewed by Lawsonand Urbank. During hisinterview, defendant denied
meking the 911 cdls, and denied hiding behind a tree across from Snipess gpartment.
Then, defendant changed a part of his story and admitted hiding behind a tree near the
murder scene.

Following the September 10 police interview, the police searched defendant's apartment
with his consent. The police seized defendant's bloody tee-shirt from underneath the
headboard of hisbed, apair of hisjeans, and hisboots. Policefound aknife onhis dresser
and Snipess wristwatch on defendant's bed stand.

Policetook defendant to the policestationafter the search of his apartment. While awaiting
trandfer to the Summit County Jail, defendant gpproached Detective John R. Gilbrideand
blurted out, "I was the one that caled the police" and "I'm the one that found the body."

Defendant told Gilbride he had been sexudly involved with Snipes since February 1997,
and had sexud intercourse with Snipes during the early morning hours of September 9.
Defendant stated that "after having sex the psycho bitch threw him out of the apartment
dating that her boyfriend was coming over." Heleft around 3:30 am. and returned to his
own apartment.

According to Gilbride, defendant said that he dept until 6:00 p.m. on September 9, and
then took the bus to the Inn Between bar around 7:30 p.m. Gilbride tedtified that while
going into the Inn Between bar, defendant noticed a light on in Snipes's apartment and
decided to vigt her. According to Gilbride, defendant gained entry to the apartment
through an unlocked door and claimed that he found her dead body in her bedroom.
Defendant said that he unsuccessfully tried to pick her body off the floor, noticed that her
hands had been cut off, and "freaked out.” Thinking "1'm going to get busted for this,"
defendant washed her blood off his hands and clothes, tried wiping down everything he
touched, removed evidence linking him to her gpartment, and went home.

Shipes was stabbed one hundred thirty-eight times. Bruising on her ankles indicated that
she was dive when she was tied to the bed. Additiondly, sperm was found in her vagina
and anus. The medica examiner concluded that Snipes had died from strangulation and a
dit throat ether in the late afternoon or early evening of September 9.

Police found defendant's bloody fingerprint on the leg of the white chair draped over
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Snipesshbody, and policefound another of defendant'sfingerprintson Snipessbedspread.
Anexpert witnesstedtified that the long linear blood patterns found on defendant'stee-shirt
and Snipes's bedspread were gpplied by along-bladed knife. Further, the blood patterns
found on defendant's tee-shirt were gpplied while the tee-shirt waslying flat, and not while
defendant was wearing it.

At trid, the prosecution introduced a set of defendant's knives, including a mest cleaver,
aknife, and aknife sharpener that defendant kept at the Quaker Square Hilton, where he
worked as a chef.

Christopher Hoffman, a Hilton co-worker, testified that he talked to defendant in August
1997 about the O.J. Simpson trid. According to Hoffman, defendant said that Simpson
could have disposed of evidence againgt him by cutting off the victim's hands and
eliminating "fibers and hair and skin that might be found on the fingernails.”

Bryan Tyson, afelow inmate at the Summit County Jall, testified that during ajalhouse
conversation, defendant admitted that he had killed Snipes. Accordingto Tyson, defendant
sad that "he pushed himsdf on her, something in his mind snapped, she was hitting him, he
lost histemper, did things he regretted, killed her." Then, defendant said that he had "tried
to make it look like a burglary,"admitted cutting off Snipess hands, and mentioned a
hacksaw, and jokingly sad " 'Dont leave home without it,' like the credit card
commercid.”

Defense case

Jessca O'Neill, an acquaintance of defendant, talked on the phone with defendant on
September 9. Phone records showed that O'Neill called defendant's apartment and spoke
withhimat 3:12 p.m. and 4:50 p.m. She a so dlamed that she talked withdefendant onthe
phone around 6:30 or 7:00 p.m.

The defense dso introduced evidence suggesting an dternative suspect, Jeff Nichols. Mr.
Nichals lived across the hdlway from Snipess gpartment until he moved out of his
gpartment around September 1, 1997. Nichols worked as a handyman for the gpartment
building and had access to the landlord's keys to other apartments.

InJanuary 1997, Jeffrey Barnes, afriend of Snipes, wasvigting Snipess gpartment when
Nichols came to her door. According to Barnes, Nichols "got up right to her door and then
he said, 'Sit the bitch'sthroat, cut her up,’ and called her adut and dl other kind of vulgar
names." Barnes reported this incident to the police upon hearing about Snipess murder.

Onanevening prior to September 1, 1997, LindaZarski, aneighbor in Snipes's gpartment
building, heard Snipes pounding on Nicholssdoor and screamingthat shewanted her shirt.
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On another occasion prior to the murder, Linda Kinebrew, a neighbor living at the
gpartment, "heard [Nichols] arguing, telling [Snipeg) to let him in and she wouldn't.”

Carol Parcell, defendant's mother, provided an dibi. Defendant lived a his mother's
gpartment, and Parcell claimed that when she came home on September 9 at 6:15 p.m.,
her son was deeping in his bedroom. According to Parcdl, defendant woke up at 7:00
p.m., got ready, I&ft the gpartment at 7:30 p.m., and returned to the apartment around 8:15
p.m.

Defendant testified on his own behdf. He admitted having sex with Snipes severd times
over the past year and during the early morning hours of September 9 when he was at
Snipess gpartment. After having sex, defendant returned to his gpartment at about 3:30
am., dept until 6:15 p.m., left his gpartment at 7:35 p.m., and returned to the Inn Between
bar.

Before reaching the Inn Between, defendant noticed that Snipes's bathroom light was on
at her gpartment, and he decided to vist her to seeif he could "get laid.” Defendant entered
Snipess gpartment through an unlocked door and found her mutilated body in the
bedroom. Defendant tried to "get her up and put her on the bed to see if there was
anything dse | could hdp with."

Defendant "freaked out" after noticing Snipes had no hands and redlized he "could get in
alot of trouble" if he was placed at the scene. Thus, he washed her blood off his hands,
wiped down the cupboards, char handles, and anything dse he might have touched,
gathered whatever items he could find that belonged to him, and |eft Snipess gpartment.
Defendant "ran home" and threw the items taken from Snipes's apartment into a nearby
dumpster. Upon arriving home, defendant changed his shoesand hid the bloody tee-shirt
30 that his mother would not find it.

Theresfter, defendant hurried back to the Inn Betweenbar and started drinking. When he
was "semi-intoxicated,” defendant made the anonymous 911 cdls reporting the location
of Snipess body, admitted standing behind a tree watching the police arrive at Snipess
gpartment, and later approached the police to report that he had been at the gpartment the
previous evening.

Defendant introduced photographs taken of his naked body following his arrest to show
the absence of bruises and injuries. Defendant explained that a cut on his elbow had
occurred a work while he was moving crates.

Defendant acknowledged talkingwith Chris Hoffmanabout the O.J. Smpsoncase but did
not recall discussing anything about cutting off avictim's hands.
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Defendant knew Tysonas afdlowinmate but denied making any jallhouse admissions that
he murdered Snipes.

Id. at 1158-1161.
B. TRIAL PROCEEDING

In atwo-count indictment, the Summit County Grand Jury indicted Petitioner Brett Hartman on
September 16, 1997. Count Oneof theindictment charged Hartman with Aggravated Murder under Ohio
Rev. Code § 2921.12(A). Count One did not carry a death penalty specification. Count Two charged
Petitioner with Tampering With Evidence under Ohio Rev. Code 8§ 2921.12(A)(1).

On October 16, 1997, the state of Ohio filedasuperceding indictment withtwo additiona of fenses.
Count Three, whichcarried adeathpenal ty specificationunder Ohio Rev. Code §2929.04 (A)(7), charged
Petitioner with Aggravated Murder under Ohio Rev. Code § 2903.01(B). Count Four, (incorrectly
identified in the superceding indictment as count two), charged Petitioner with the kidnapping of Ms.
Snipes, violating Ohio Rev. Code § 2905.01(A). Ultimatdy, the jury would find Hartman guilty on dl
counts and specifications as charged in the superceding indictment.

On April 14, 1998, the trid began. During voir dire, the trid court asked nearly every juror
whether he or she had read or heard about the homicide before reporting for jury duty. Thetrid court
attempted to prompt the jurors’ memoriesby describing the victim as having her *“hands chopped off” and
amurder that was* bloody and gruesome.” Defense counsel did not object to the use of these descriptions
and phrases during the voir dire.

As will be discussed in an assgnment of condtitutiond violation, during voir dire Juror Enders

reveded tha her daughter-in-law had previoudy served on an out-of-state jury that had acquitted a
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defendant of amurder charge. In the out-of-gtate tria invalving her daughter-in-law, the victim's family
then harassed several jurorsfollowing the not-guilty verdict by writing ontheir cars and makingphone cdls.
Juror Enders stated that the incident remained on her mind. However, shemaintained that she did not think
the incident would intimidate her from following the law in the Hartman case. Hartman'strid counsd did
not question other prospective jurors regarding the experience of Juror Enders daughter-in-law to learn
if the story negatively affected those jurors. Hartman'strid counsd did not chalenge Juror Enders.

The following week, on April 21, 1998, the guilt phase of the trid began. The State produced
twenty-four witnesses. The Court summarizes the relevant portions of the testimony below:

Kathryn Snipes-Gaskey, the victim' ssister, took the stand and testified at lengthabout the victin’'s
character, background, and close family relaionships. Ms. Snipes-Gaskey identified and described, in
detall, a photo collage of the victim and her family displayed a the funerd. Ms. Snipes-Gaskey referred
to photos that showed the victim's “last Chrigmas a home.” Ms. Snipes-Gaskey dso testified that the
victim’ sparentsand grandparents received letters from Winda Snipesthat she had writtenbefore, but that
were not delivered until after, her death.

Brigid Berrodin, abartender and manager of the Bucket Shop, testified that Hartmancameinto the
bar around 2:30 am. on the morning of September 9, 1997. Berrodin testified that Hartman walked up
to Ms. Snipes, gave her akissonthe cheek, and talked to her. Ms. Berrodin recounted that Hartmanand
Ms. Snipes left through the back door to the dley while discussng ther plans to get some beer.

Next, the State called David Lessem, the owner of Summit Taloring in Highland Square. Mr.
Lessem knew Ms. Snipesfrom the neighborhood. Mr. Lessem testified that, on Tuesday, September 9,

1997, he saw Ms. Snipesin front of his store at 4:30 p.m. Lessem recdled that this was the exact time
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because he ligensto the financid newsaat the same time every day. Richard Russell, a bartender at the Inn
Between, testified next. Mr. Russdll resdes directly behind the Inn Between on 25 South Highland Street.
Witness Russl recounted that, around midnight, September 9, 1997, Hartman asked if Russdll knew
where he could get some drugs. In response, Russell said that he did not. Within the same conversation,
Witness Russdll recounted that Hartman “ said that he was goingto fuck her [Ms. Snipes].” After the bar
closed, Russdll related that Hartman exited through the back door. Later, Russdll recounted that he saw
adark figurethrough awindow of M's. Snipes gpartment and heard loud music coming fromthe agpartment.
Witness Rus| testified thet, the following day, Tuesday, September 9, 1997 around 8:00 p.m., Hartman
returned to the Inn Between bar and was acting “more hyper than usud.” Russdll attested that he saw
Hartman leave the bar about five or six times that night anywhere between 9:00 and 11:00 p.m. Russl
aso tedtified that Hartman said that he was going to talk to the police because he was a Ms. Snipes
gpartment the previous night.

AdamWalker, aparts manager a alocal BMW ded ership, tedtified next. Witness\Walker testified
that he cdled 9-1-1 to natify the police that he had observed afigure, which fit Hartman's description,
hiding behind a tree watching the police investigation.

The State then caled David Morris, a patron at the bar the night of September 8, 1997. Morris
testified that he saw Hartmanthrough Ms. Snipes' window around 3:00 am. on September 9, 1997. He
further tedtified that he had heard music coming from Ms. Snipes gpartment and that he overheard Snipes
scolding Hartman not to touch things that did not belong to him. Witness Morris a <o tedtified that the
fallowing night he mentioned to Hartman that he had seen him in the M's. Snipes’ gpartment window inthe

early hours of September 9. Morrisattested that Hartman confirmed that hewasin Ms. Snipes gpartment.
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Susan Kamvouris, an employee of the Akron Police Fire and Safety Communications Office, then
testified. Kamvouristestified that the 9-1-1 emergency line had received four calls on September 9, 1997,
relating to Ms. Snipes. She testified that the first call, a hang-up, was received at 9:57 P.M. from a
payphone outsde the Wagreens Drug Store at Portage Path and Market Street.  Witness Kamvouris
further tedtified that, in response to the hang-up call, the call taker attempted to cdl back the payphone,
but it did not accept incoming phone cdls. Kamvouristhen testified that the call taker called the Walgreens
and asked the clerk to see if anyone needed assistance at the payphone and to describe anyone at the
phone. Kamvouristestified that the Walgreens clerk described a black mae standing near the pay phone
wearing jeans and awhite tee-shirt. Witness Kamvouris testified that the second 9-1-1 call, which spoke
of a mutilated body, was received a 9:59 P.M. from the same pay phone outsde the Walgreens.
Kamvouris dso testified that, at 10:19 P.M., the Communications Officereceived a9-1-1 cal fromAdam
Wadker. Kamvouris gave testimony that they received the fourth and find 9-1-1 cdl a 10:45 P.M. from
the Highland Square Theseter pay phone.

Two Akron police officerswho responded to the 9-1-1 calls also took the stand. OfficersLaura
Jean Natko and Drew Kely testified that they discovered Ms. Snipes body at her 21 South Highland
gpartment. They tegtified that they first went to 21 South Highland and knocked on various gpartment
doors, including Ms. Snipes door, beforeleaving. After initidly not discovering anything suspicious a 21
South Highland, they went to investigate 21 North Highland. Upon only finding an abandoned building at
thislocation, they returned to 21 South Highland and did a more thorough investigation. They testified that
onther second trip to Ms. Snipes’ gpartment, they heard music coming from insde Snipes gpartment and

that her door was closed, but unlocked. They further testified that after fincding the body, Officer Kelly
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searched anearby dumpster and found abag containing beer bottlesand aletter addressed to Ms. Snipes.

The State then called Gregory Harrison, a detective inthe Identification Crime Lab Unit. Detective
Harrison tedtified that Hartman approached him while he was working on processing evidence in the
Mobile Crime Lab. Harrison testified that Hartman told him that he had dept with Ms. Snipes the night
before and had beenwithher at 3:00 A.M. In response to their conversation, Detective Harrisondirected
Hartman to go speak with Detective Urbank. Harrison aso testified to the various evidence that they
recovered from the crime scene. He stated that the darm clock with its cord cut off had stopped at 4:40
p.m. Detective Harrison testified that the time of deeth would have been at gpproximately the same time
the clock stopped. Harrison also testified that he discovered aset of keysto Ms. Snipes’ gpartment in a
nearby dumpster with abag filled with beer bottles, ashes, and cigarette butts.

John Gilbridge of the City of Akron’s Narcotics Bureau was the next witness to testify. Officer
Gilbridge testified that Hartman spoke to him and admitted that he had found Ms. Snipes’ body and that
Hartman admitted going back to wipe down the gpartment so his finger prints would not be found. He
further tedtified that Hartman admitted removing the beer bottles, cigarettes, ashes, and keys to the
gpartment and disposing of them in the dumpster behind the gpartment. Officer Gilbridge further testified
that Hartman stated that he had locked the door to Ms. Snipes gpartment when he | eft.

Subsequently, Paul Hlynsky of the Akron Police Department took the stand.  Officer Hlynsky
testified that he had searched Hartman' s gpartment with Hartman’s consent and a vdid search warrant.
While searching the gpartment, Hlynsky testified that he heard Hartman say to his maother that “They will
probably strap me to an dectric chair for thisone.” (Tria Tr. 1224).

The State aso called John Cdlahan, a sergeant in the Akron Police Department’s Detective
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Bureau. Sergeant Cdlahan testified that he participated inthe search of Hartman' s gpartment and that he
had seized a par of black Levis that Hartman was wearing the night he was at Ms. Snipes apartment.
Sergeant Cdllahan aso seized Winda Snipes watch, found on the bed stand in Hartman' s bedroom.
The State then cdled Larry White of the Akron Police Department.  Officer White testified that
in the in the course of the investigation he went to Hartman's place of work, the Quaker Hilton Hotel, to
search for Ms. Snipes hands in the refrigeration equipment. While searching the Quaker Hilton Hotdl,
Officer Whitetestified that Hartman' s supervisor, John Kocevar, turned over Hartman's cutlery set which
contained four knives. White dso tedtified that upon his investigation of Ms. Snipes employer, he
discovered that she had picked up her pay check at approximately 1:30 p.m., on September 9, 1997.
James Wurster, aforensic scientist of the Ohio Bureau of Crimind |dentification and Investigation
assigned to the DNA section, tedtified next. Wurster testified to the various blood and tissue tests he
conducted on evidence. Forensic Scientist Wurster testified that there was a smal drop of blood on
Hartman’ sright boot, but law enforcement did not test this blood to learn if it was human blood. Wurster
aso found that the black Levistested negdive for the presence of blood. The knives seized were dso
found negative for any blood or tissue. Forensic Scientist Wurster sated that blood wasfound on thewhite
tee-shirt seized from Hartman's gpartment. Wurster further testified that he did not conduct DNA testing
onthe limited sample of semenfound inMs. Snipes. Hedso stated that police did not give him the condom
recovered from Ms. Snipes apartment, nor washetold if the victim had used a condom with Hartman.

Next, Cynthia Mayle of the Bureau of Crimind Identification and Investigation took the stand.

YA victim assistance employee had discovered acondom in Ms. Snipes’ trash can.

-12-




Case No. 1:02-CV-1336
Gwin, J.

Criminologis Mayle tedtified that she identified a latent pdm print found on the plastic lawn chair as
Hartman's print. Ms. Mayle dso testified that she examined the darm clock with amagnifying glass that
morning and had determined from that examinationthat the printsonthe darm clock had insufficient ridge
detall to make a pogitive match.

The State then cdled Patrick Warrick, a latent print examiner for the King County Sheriff, in
Sedttle, Washington. Warrick testified that he could identify a right thumb print on the bedspread as
Hartman’ swith the use of digitd enhancement equipment. Finger Print Expert Warrick aso admitted in
histestimony that thiswasthefirg time that he had testified with the ad of digital enhancement equipment.

Doctor Marvin Platt, the medicd examiner for Summit County, testified at length to the nature of
Ms. Snipes injuries. He found her manner of deathto be homicideand her cause of degth to be from an
incigon to the neck and by strangulation by use of the darm clock cord. He further testified that Ms.
Snipes had sex before her desth, but that there was no evidence that the sex was forced. Dr. Platt also
testified that he found the presence of spermin her vaginaand and cavity. He explained that spermheads
and tails could be present in the body for 18-20 hours after sex suggesting that the likely perpetrator had
deposited the sperm in the late afternoon.?

Christopher Hoffman, aline cook and prep personwho worked withHartmanat The Depot at the
Quaker SquareHilton, took thestand next. Hoffman testified that sometimein late August 1997 heinitiated
aconversationwithHartmanregarding the O.J. Smpsonmurder trid. Hetestified that Hartman suggested

that cutting off avictim’s hands would diminate the chance of the policefinding DNA or fibersunderneath

2 Coroner Platt examined the body on September 11, 1997 beginning at approximately 11:00 am.
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the nalls

The State then cdled Rod Englet, a forendc consultant who specidizes in crime scene
recongtruction. Englerttestified that his blood pattern andyss illugtrated that the blood patterns onthewhite
tee-shirt were transfer patterns consistent with along-blade knife.

John A. Lawson, alieutenant inthe Akron Police Department, testified next. Lieutenant Lawson
testified that Hartman approached him and told Lawson that “you' re going to find my semeninher and my
printsover there.” (Trid Tr.1535). Lawson dsotestified that Hartman came down to the station for further
investigation where Lieutenant Lawson questioned him regarding the 9-1-1 cdls. Hartman admitted that
he had found the body and made the 9-1-1 cdls. Lawson further testified that he had participated in the
search of Hartman' s gpartment and during that search that he discovered abloody shirt benind Hartman's
bed.

The State also cdled William R. Smith, from the Akron Police Department Detective Bureau.
Detective Smithtedtified that he recovered fromMs. Snipes’ gpartment clathing, two checkbooks, and the
garbage disposa so that they could test it for human tissue or blood.

The State then cdled Bryan Tyson, a prior inmate from the Summit County Jail. Tyson testified
that he had a brief conversation with Hartman in the smoking room of the Summit County Jal. Inmate
Tyson testified that during this conversation Hartman admitted he had murdered Snipes.

Joseph Urbank of the Akron Police Department Detective Bureau was the last witness for the
State. Detective Urbank testified that he participated in theinvestigation and took crime scene photographs

and did some neighborhood canvassing. He further testified that he spoke with Hartman and during this
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conversation Hartman detalled his encounter with Ms. Snipes from the previous night. Detective Urbank
aso tedtified that he talked to Jeff Nichols and searched his apartment. Urbank further tetified that he
requested cab recordsfrom9:00 p.m., on September 9, 1997 to 1:00 A.M., on September 10, 1997 to
learn if Nichols traveled to or from the Highland Square area?

Detective Urbank dso testified regarding the incoming and outgoing cals from Hartman's
teephone. He gave testimony that on September 9, 1997, someone made two outgoing cals from
Hartman's home telephone. The caler made thefirst cdl at 2:47 p.m. to Jessica O’ Nelll’ s pager number
and made the second outgoing cdl at 2:57 p.m. to JessicaO’ Nelll’ shome telephone (O’ Neill isHartman’s
friend). Detective Urbank further testified that Hartman’ s home tel ephone received six incoming telephone
cdls, on September 9, 1997. The firgt incoming cal was recaived a 8:02 am. from Jessca O’ Ndlll.
Hartman received the fourth incoming cdl a 3:12 p.m. from Jessica O’ Nelll, and it |asted gpproximately
twenty-four minutes. The sixth incoming cal was received at 4:50 p.m. from Jessica O’ Neill’ shome and
lasted for three minutesand thirty-nine seconds. After the presentation of these twenty-four witnesses, the
State rested.

The Defense produced eight witnesses. In presenting this evidence, Petitioner Hartman gave
evidenceof andibi —that he was a his home a the likely time of the killing. Hartman dso gave evidence
suggesting that aformer neighbor of Ms. Snipes may have committed the murder. The Court summarizes

the rlevant portions of their testimony below.

Mr. Urbank did not offer any explanation as to why he chose to request records for these particular time
parameters, when this choice of time frame did not include the time of death or the time immediately preceding or
following it. The records requested began over four hours after the approximate time of Ms. Snipes’ death.
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Hartmanfirg cdled Kimberly H. Cherry, the 9-1-1 operator who worked the night of September
9,1997. Operator Cherry testified that she received four 9-1-1 calls and that ablack mae was identified
near the pay phone where the first two cals were made.

The Defense cdled Jessica O’ Nelll, Hartman' s friend who worked with him at Quaker Square.
O'Nalll tedtified that she cdled Hartman at 3:12 p.m. on September 9, 1997 and spoke with him for
goproximatdy twenty-five minutes. She aso testified that she spoke with him again a 4:50 p.m. and that
she had wokenhimup fromanap. Shefurther testified that nothing was out of the ordinary about Hartman
when she spoke with him on those two occasions.

Next, Diane Cramer, the personnel and payroll manager at the Quaker Square HiltonHotel, took
the stland. Personnel Manager Cramer testified that the Quaker Square Hiltonfired Hoffman on October
9, 1997, for job abandonment.

In the defense’ s attempt to attribute Snipes’ murder to aneighbor of hers, Linda Kinebrew, one
of Snipes neighbors a 21 South Highland, testified that Nichols lived in the apartment across from Ms.
Snipes until aweek before the murder. Neighbor Kinebrew testified that Jeff Nichols had accessto dl of
the gpartments because he worked for the landlord doing handy work inside the gpartments.  Kinebrew
a0 tedtified that she had overheard Victim Snipes and Jeff Nichols arguing before the murder. Neighbor
Kinebrew tegtified that Nichols was upset with Ms. Snipes because she would not let him into her
apartment.

Defendant Hartman then called Jeffrey Barnes, an old boyfriend and friend of Victim Snipes.

Barnes testified that once when he was at Snipes gpartment in January 1997, Jeff Nichols cameto the
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gpartment door ydling and banging onthedoor. Former Boyfriend Barnestestified that during thisincident
Jeff Nichols yelled that he was going to “dlit the bitch’ s throat, cut her up.” He further testified thet he did
not know Nichols personaly, only though what Winda Snipes had told him.

Next, Linda Zarski, aresdent of 21 South Highland, testified that Jeff Nichols told her that he and
Winda Snipes had aplatonic relaionship. Zarski further testified that on one particular night, before Jeff
Nichols moved out of the gpartment building, she overheard Winda Snipes screaming and pounding on
Nichols' door, yelling that she wanted her shirt.

Petitioner Hartman then caled Carol Parcdl, Hartman's mother. Ms. Parcell testified that she
cdled Hartman twice on September 9, 1997. She dso testified that she arrived home from work on
September 9, 1997, a approximately 6:15 p.m. to find Hartmandeegping. Shefurther stated that she had
an answering machine, but that she did not recdl if it wasturned on. Ms. Parcdll dso confirmed that her
home phone received gx cdls fromthe Inn Between bar between12:07 am. and 1:19 am., on September
10, 1997. Ms. Parcell stated that she never heard the phone ring and did not answer those calls.

The Defensethencalled Petitioner Hartman.  Hartman testified that, while he remembered talking
about the O.J. Smpson trid at work, he did not specificaly recall talking to Hoffman or making the
comment regrading cutting off the victim’ shands.  Hartman further testified that he had sex with Ms. Snipes
several times before September 8, 1997. Hartman recounted that he stopped into the Bucket Shop on
September 8 and raninto Ms. Snipes. He testified that Ms. Snipes asked him back to her place. Ungble
to buy carry-out beer fromthe Bucket Shop, Hartman testified that he ran over to the Inn Between to buy

four 16 ounce bottles of Budweiser.
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Hartmanthen gave the following account of his encounter withVictim Snipesthat evening: The two
walked to Ms. Snipes agpartment. While in the gpartment Hartman picked up awhitelawn chair and sat
by the window while Ms. Snipes adjusted her hair dye in the bathroom. Upon Ms. Snipes request, the
two took awdk around 2:30am. After returning to the gpartment, Hartman and Snipes danced briefly.

Hartman attempted to adjust the blinds, but Snipes told him not to touch anything.  After dancing, they
undressed each other and had vagind sex without acondom. Hartman denied having ord or and sex with
Ms. Snipes. He dso denied participating in any kind of bondage.

Hartman aso tedtified that the phone rang while he was having intercourse with Snipes, but she
did not answer it. Hartman tedtified that Winda Snipes told him, “Well, you got to leave now, my
boyfriend iscomingover.” (Trid Tr. 1823). Hartman further testified that Ms. Snipes was adamant about
getting him to leave immediatdly, and so he left and arrived home between 3:30 am. and 4:00 am.

Hartman testified that, during the afternoon on September 9, 1997, he spoke twice to Jessica
O'Nsdlll. Around 7:45 p.m., Hartman returned to Highland Square. He tedtified that he went to Winda
Snipes gpartment to “hopefully see if [he] [could] get laid.” (Tria Tr. 1832.) Hartman entered the
gpartment building through an open Sde door and went to Ms. Snipes apartment. He testified that he
heard soft music coming from her apartment and that he knocked and tried the door handle.

While on the sand, Hartman gave the fallowing account of what happened next: The door was
unlocked. He walked into the apartment and saw aleg draped over the bed. He approached the body,
redized that the body had no hands, and “fresked out.” (Trid Tr. 1839). Questioning whether Winda

Snipeswasdill dive, Hartmanreached down to find “if | could fed apulseor something.” (Trid Tr. 1837).
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Hartman had blood on his hand, so he went into the bathroom to wash off the blood. After washing the
blood off, he wiped al the places that he remembered having touched and started to collect beer bottles,
cigarettes, and ashtrays from the previous night. After collecting these items, he grabbed her gpartment
keys, left, and locked the door behind hm. He a0 tetified that he threw the keys and the bag into a
dumpster behind Ms. Snipes gpartment building.

Hartman tedtified that he ran back to his gpartment and changed his clothes. Hartman further
testified that he was at his apartment for only five or Sx minutes before he went back to the Inn Between
Bar, near the location of Winda Snipes gpartment. Hartman went on to get intoxicated. Hartman adso
admitted that he made the three 9-1-1 cdls and watched the investigation from behind atree. Hartman
further testified that he returned to the bar and continued to drink and play pool.

Hartman stated that he later decided to tell the police he had been at Winda Snipes gpartment
because he bdieved that his prints would be found there. He explained that the police took him to the
police stationthe next morning to answer questions. He then testified that he returned to his home with the
police and gpproved searching his home, when they found the bloody shirt. During direct examingion,
Hartman aso denied having told a felow inmate that he had lost his temper with Ms. Snipes and harmed
her. Hartman's testimony concluded the defense’s case. The jury subsequently returned a guilty verdict
asto dl chargesin the indictment.

On May 18, 1998, thetrid court conducted a mitigation hearing. After opening arguments, the
prosecution caled itsfirst and only witness, Bla Snipes, the victin’s mother. Ella Snipes mentioned that

the victimwasthe el dest daughter of three childrenand that the victim maintained a very close relationship
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with her family even after she moved to Akron, Ohio. Snipes described how difficult the holiday season
and nine months since the victim's death had been on hersdf and her family. Defense counsel did not
cross-examine the witness but objected to the victim-impact evidence.

The defense then cdled RheaWol pert, Hartman' solder sister. Wolpert gave generd background
regarding Hartman' s firgt five years of life. Rhea Wolpert dso provided evidence regarding the history of
acoholism in the family and difficulties that Hartman had experienced with drugs and acohol. Wol pert
additiondly testified that when Hartman was seventeen, he and his mother lived with her for about two
years. Rhea Wolpert characterized Hartman as a hard worker who had dight problems with authority.

On cross examination, the State dicited fromWol pert that she had little contact withHartman from
when he was five until he turned seventeen.

As thar second and final witness, the defense called Arletta Hartman, Hartman's aunt.  Arletta
Hartman provided very limited testimony but described some difficulties Hartman had with his stepfather
and asgter-in-law asachild.

The entire mitigation testimony put on by Hartman' stria counsel resulted inonly dightly more than
forty pages of trid transcript. On the same day asthe mitigationevidence was presented, May 18, 1998,
the jury returned a verdict that recommended the desth pendlty.

C. TRIAL COURT WEIGHING

Pursuant to Ohio Rev. Code § 2929.03(D)(3), the trid court weighed the aggravating factors

agang the mitigating factors. On May 22, 1998, the tria court concluded that the aggravating

circumstances outweighed dl of the mitigating factors Hartman advanced, and imposed the death pendty
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on the aggravated murder count. The court aso sentenced Hartman to ten years for kidnapping and five
years for tampering with evidence, to run consecutively to each other and to the sentence for aggravated
murder.
D. DIRECT APPEALS
As amatter of right, Hartman appeded directly to the Ohio Supreme Court. In his apped to the
Ohio Supreme Court, Hartmanrai sed thirteen propositions of lawv. Among Hartman' sgroundsfor apped,
he raised the issues of ineffective assstance of counsd.  Hartman aso chalenged the sufficiency of the
evidenceregarding aggravated felony murder, the capita pecification, and the separatekidnapping offense.
On October 3, 2001, the Ohio Supreme Court rgjected hisclams. See Hartman, 754 N.E.2d at 1183.
Moreover, as required by Ohio Rev. Code § 2929.05, the court conducted an independent
weighing andyss. The Ohio Supreme Court concluded that the aggravating factors outweighed the
mitigating factors. 1d.
E. STATE POST-CONVICTION PROCEEDINGS
Hartmanal so exhausted his post-convictionremedies, unsuccessfully. OnMay 14, 1999, Hartman
filed a petitionto vacate or set aside the sentence pursuant to Ohio Rev. Code § 2953.21 (post conviction
reief) withthe Summit County Court of CommonPleas (Case No. 97-09-1987). On October 23, 2000,
thetrial court denied Hartman's petition for post-conviction relief. Hartman filed a notice of apped from
thetrid court’sdenid of his pogt-conviction relief. Smultaneoudy, he filed amation for delayed appedl.
On October 24, 2001, theNinthDidrict Court of A pped s denied Hartman’ smotionand dismissed

the gpped. On October 29, 2001, Hartman filed a motion to reconsder. However, the Ninth Didtrict
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Court of Appeds denied the motion on October 31, 2001.

OnNovember 9, 2001, Hartmanfiled anotice of appeal fromthe Ninth Didrict Court of Appeals
ruling. The Ohio Supreme Court declined jurisdiction over Hartman's gpped on January 16, 2002. On
January 18, 2002, Hartman filed an gpplication to reopen his direct gpped. The Ohio Supreme Court
denied Hartman's gpplication for reopening on March 20, 2002.

On January 16, 2003, Hartman filed afederd petition for awrit of habeas corpus that contained
eleven damsfor reief. This Court now reviews that petition.

[I. LEGAL STANDARD

The Antiterrorism and Effective Deeath Pendlty Act of 1996 (AEDPA), codified principaly at 28
U.S.C. § 2254(d), governs this case since Hartman filed his habeas petitionafter the effective date of the
AEDPA. Under the AEDPA, awrit of habeas corpus may issue only if the state court adjudicationof an
Issue:

(1) resulted in adecisonthat was contrary to, or involved an unreasonable gpplication of,

clearly established Federal law, as determined by the Supreme Court of the United States;

or (2) resulted in a decison that was based on an unreasonable determination of the facts

in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d).

All of Petitioner Hartman's claims include mixed questions of law and fact for which 28 U.S.C. §
2254(d)(1) provides the applicable standard of review.

The U.S. Supreme Court interpreted 8 2254(d)(1) in Williams v. Taylor, 529 U.S. 362 (2000).

“In determining whether a decision is contrary to or involved an unreasonable gpplication of clearly

edtablished federa law,” federal courts may only look to the “holdings, as opposed to the dicta, of the
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Supreme Court's decisions as of the time of the relevant state-court decison.” Bullsv. Jones, 274 F.3d
329, 333 (6th Cir. 2001) (citing Williams, 529 U.S. at 412) (internal punctuation omitted).

A date court decison is* contrary to” clearly established federd law “if the State court gppliesa
rule that contradictsthe governing law set forth in Supreme Court cases,” or “if the state court confronts
ast of factsthat are materidly indisinguisheble from a [Supreme Court] decision . . . and nevertheless
arivesat areault different from[Supreme Court] precedent.” Id. (quoting Williams 529 U.S. at 405-06).

A decison is an “unreasonable gpplication” of dearly established federd law “if the state court
identifies the correct governing legd principle from this Court's decisons but unreasonably applies that
principle to the facts of the prisoner'scase” 1d. However, “the term ‘unreasonable’ is not synonymous
withincorrect.” Schoenberger v. Russall, 290 F.3d 831, 834 (6th Cir. 2002). Therefore, “a federd
habeas court may not issue the writ Smply because that court concludes in its independent judgment that
the rdlevant state-court decision gpplied dearly established federal law erroneoudy or incorrectly.” Id. at
834 (quoting Williams, 529 U.S. at 411). “Instead, the correct inquiry is ‘whether the state court's
goplication of clearly established federd law was objectively unreasonable.’” Id.

Before a federd court can consider a state court error under 28 U.S.C. 2254(d), the habeas
petitioner must exhaust his state remedies. 28 U.S.C. § 2254(b). To decide whether the petitioner has
met the exhaustion requirement, the Court examineswhether the petitioner “has the right under the law of
the State to raise, by any available procedure, the question presented.” 28 U.S.C. § 2254(c).

As explained above, Hartman has pursued dl opportunities for rdief at the state levd, both on

direct apped and in post-conviction proceedings. Therefore, Hartman has exhaugted al state remedies.
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However, habess petitionersface an additional hurdle before federal courts may review aquestion
of federal law decided by astate court. Asappliedinthe habeas context, thedoctrine of procedura default
prevents federal courts from reviewing dams that a state court has declined to address because of a
petitioner’ snoncompliance with a state procedura requirement. See Wainwright v. Sykes, 433 U.S. 72,
87 (1977). The Sixth Circuit uses a four-step andyss to decide whether a party has defaulted aclam.
See Maupin v. Smith, 785 F.2d 135, 138 (6th Cir. 1986). Under Maupin, the Court determines: (1)
whether the petitioner failed to comply with an gpplicable state procedura rule; (2) whether state courts
actudly enforced the state procedura sanction; (3) whether the state procedura bar is an “ adequate and
independent” state ground onwhichthe state canforeclosefedera review, and if the previous dementsare
met; (4) whether the petitioner has demonstrated “ cause and prejudice’ to excuse the default. 1d.

The State contends that Hartman procedurdly defaulted some clams entirdly and parts of other
cams. The Court congdersthis argument in the context of the individua clams.

[11. GROUNDSFOR RELIEF

The Court now reviews Petitioner Hartman's grounds for relief. As explained below, the Court
findsthat dl of Hatman's dams arewithout merit. The Court, therefore, DENIES Hartman' spetition for
awrit of habeas corpus.

A. ACTUAL INNOCENCE
Petitioner Hartman firg asserts that heis actudly innocent of the murder and kidnapping of Ms.

Snipes? Hartmaninsststhat evidence not tested for tria supportshisactua innocenceclaim. Specificaly,

YIn the superceding indictment, Hartman was charged both with aggravated murder and with kidnapping. The
(continued...)
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Hartman argues that DNA testing of semen samplesfrom Ms. Snipes vagind and and cavities, andyss
of fingerprintsonthe clock whose cord was used to strangle M's. Snipes, andyssof humanharsrecovered
from Ms. Snipes body, and genetic testing of a used condom found in Ms. Snipes gpartment will prove
the presence of another person in Ms. Snipes gpartment at the time of the crime. If such evidence were
subjected to meaningful analys's, Hartman contends that no reasonable jury could have convicted him of
the murder and kidnapping of Ms. Snipes.

The State initidly argues that Hartman procedurdly defaulted this clam. Even if the Court
concludes that Hartman did not default the dlaim, the State argues that Hartman fails on the merits of his
actua innocence claim.

Actud innocence clams are of two varieties. (1) freestanding actua innocencedamsinwhich a
petitioner asserts that even if the trid isfree of al condtitutiona error, the petitioner is innocent, and (2)
gateway actud innocence clams, or those in which an assartion of congtitutiona error accompanies the
actua innocenceclam at trid. Different gandards govern these two types of actua innocenceclams. To
succeed on afreestandinginnocencedam, apetitioner must convince a court that new facts unquestionably
establish the petitioner's innocence. See Schlup v. Delo, 513 U.S. 298, 316 (1995). In contrast, to
succeed on agateway clam of actud innocence accompanied by conditutiona errors, a petitioner must
show evidence that establishes “suffident doubt about his guilt to judtify the conclusion that his execution

would be amiscarriage of justice” 1d. Inbringing hisactud innocence clam, Hartman gppearsto argue

il/(...continued)
jury convicted on both counts.
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both types of actua innocence claims?

The Court begins by andyzing whether Hartman has defaulted his actua innocence dams.
Generdly, a petitioner’s procedural default of a dam in state court will preclude habeas review of that
daminfedera court. Smpson v. Jones, 238 F.3d 399, 406 (6th Cir. 2000). Specificaly, afederd court
may not review condtitutional claims when a state court has declined review on the merits* pursuant to an
independent and adequate state procedurd rule . . . unlessthe [petitioner] can demonstrate causefor the
default and actua prgjudice as aresult of the dleged violation of federal law, or demondrate that faillure
to congder the dams will result in afundamental miscarriage of jugtice” Coleman v. Thompson, 501
U.S. 722, 750 (1991).

If Hartman were actudly innocent of the crimes, the Court's falure to consider the dams would
result in a fundamentd miscarriage of justice. See Herrera v. Collins, 506 U.S. 390, 417 (1993).
Therefore, the Court concludes that Hartman has not proceduraly defaulted thisdaim. After reviewing
the new evidence proffered by Hartman, however, the Court concludes that it lacks jurisdiction over
Hartman's freestanding actud innocence clam and that Hartman fails on his gateway actua innocence
dam.

The Court begins by andyzing Hartman' sfreestanding actua innocencedam. The Supreme Court
has generdly held that a freestanding actua innocence clam is not cognizeble. See Herrera 506 U.S. at
404 ("[A] damof 'actua innocence is not itsdf a condtitutional daim, but instead a gateway through which

ahabeas petitioner must passto have his otherwise barred congtitutiona daim considered onthe merits.").

YIn 1 2 of his First Claim for Relief, Hartman suggests that he is raising a freestanding actual innocence claim.
In § 9 of this Claim, Hartman confirms that he is asserting both freestanding and gateway claims of actual innocence.
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However, in dicta, the Supreme Court has stated that "a truly persuasive demonstration of 'actual
innocence’ made after trial would render the execution of adefendant uncongtitutional.” 1d. at 417. This
language suggests that a petitioner who can prove actual innocence through new evidence after tria
presents a cognizeble habeas dam. With his petition, Hartman asserts that additiond discovery would
enable him to make the extraordinarily high showing necessary for a freestanding actua innocence clam.
In reliance upon this argument, the Court granted Hartman discovery on the most central of his actua
innocence clam- DNA testing of the semind fluids obtained from Winda Snipes and cavity.

At Hartman's request, and recognizing the equitable power of courtsin the habeas context, the
Court ordered DNA testing of semen retrieved from Ms. Snipes vagind and and cavities. Hartman
averred that this testing would support his actud innocence clam by showing that the semen in the and
cavity came from another individua.¢ However, the results of the test confirmed that Hartman was the
source of semen found in both the vaginad and ana cavities. This evidence does not bolster Hartman's
actua innocence dlam. This showing is Sgnificant as Coroner Platt gave unchalenged testimony thet the
semen specimen found in Winda Snipes and cavity was deposited near the time of her death. Further
undermining his actua innocence daim, Hartman shows no evidence that anyone ese was with Winda
Snipes near the time of her death. Since Hartman has not made any persuasive showing of actua
innocence based on new evidence, the Court does not need to decide whether the Supreme Court

recognizes afreestanding actual innocencedam. Hartman does not make a compelling showing of actua

YHartman maintained that he had only vagind intercourse, not anal intercourse, with Ms. Snipes 12 to 14 hours
before the murder. Therefore, DNA proof that the semen did not belong to Hartman would support his claim of actual
innocence by showing that another individual had sex with Ms. Snipes around the time of her death.
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innocence, and the Court concludesthat it lacks jurisdiction over thisclam. 1d. at 404.

The Court next turns to Hartman's gateway actua innocence clam. To succeed on thisdam, the
Court mugt be convinced that new facts raise suffident doubt about Hartman's guilt to undermine
confidenceinthe results of the trid without the assurance that the tria was untainted by condtitutiona error.
Schlup, 513 U.S. at 317. Upon such ashowing, the Court may consider defaulted clamsto guarantee that
agreat injustice does not occur. 1d.

Recently, however, the Supreme Court has warned against courts considering the “actua
innocence’ exceptionto procedural default before first addressing dl non-defaulted dams for comparable
relief and other grounds for cause to excuse the procedural default. Dretke v. Haley, 124 S. Ct. 1847,
1852 (2004).”  Here, the Court finds that no non-defaulted claim gives Hartman the relief he seeks.
Therefore, the Court addresses Hartman' s gateway actua innocence claim on the merits.

The Court concludes that Hartman does not prevail on his gateway actua innocence clam.
Hartman hasfaled to show that “newfactsraisgf] sufficdent doubt about [hig| guilt to undermine confidence
in the result of the trid.” See Schlup, 513 U.S. 317. Hartman offers no new evidence supporting his
contention that he isinnocent of the murder of WindaSnipes. To the contrary, the new evidence of DNA
results retrieved from Ms. Snipes vagina and ana cavitiesundermine his dlaim of actud innocence sSnce
it shows him as the source of the deposited semen. Coroner Platt testified that “penetration ensued at a
time interva equivdent to the time that the— or close to the time the decedent met her death.” (Trid Tr.

1391). Corner Hait further testified that “the acid phosphataseisin the—at alevel which would be, again,

Z'The Court observes that Dretke involved an actua innocence daim in a non-death penalty context. However,
the holding is not limited to such cases.
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congstent with the time of her deeth.” (Trid Tr. 1392).

In making his actua innocence claim, Hartman represented that he could not have deposited the
semind fluids found in Winda Snipes and cavity, fluidsthat we know from Coroner Platt were deposited
near the time of degth. Hartman testified:

Q. Did you have sex with her [on September 8, 1997]?

A. Yes, | did.

Q. Haintiff Hartman, you have —what kind of sex?

A. Jugt regular vagind sex.

Q. Okay. At any point did you have and sex with her?

A No, | did not.

(Trid Tr. 1822-23).

Hartman agrees that the semind fluidsfound in Winda Snipes and cavities identify her murderer:
“Based uponthe coroner’ stesimony, the most likdy evidenceavalablefor theidentificationof Ms. Snipes
assallant isthe semen and semind fluid found in her vagind and and cavities” Pet. Mot. for Discovery a
30. Given Coroner Plait's testimony and the DNA match with Hartman, Hartman's newly discovered
evidence only supportsaconclusonthat he killed Snipes. Therefore, Hartman' sgateway actud innocence
damfals
B. INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL

In his second cdlaim, Hartman argues that his trid atorney failed to provide effective assstance a

trid. With this clam, Hartman aleges saven purported instances of ineffective assstance of trid counsd.
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Specificdly, Hartman dleges two ingtances of ineffective assistance occurring in voir dire, four instances
of ineffective ass stance occurring during the guilt/innocence phase and a sub-clam arisnginthe mitigation
phase. The date courts rgected Hartman's ineffective assistance of trid counsel clam. This Court
determines if the state trid and appellate courts' decisions are contrary to or an unreasonable application
of Srickland v. Washington, 466 U.S. 668 (1984).

The two-part Srickland andyds governs Sixth Amendment dams of ineffective assistance of
counsdl. Thefirg prong of the Strickland test requires Hartman to establish deficient representation by
counsdl. This requires a showing that “counsel made errors o serious that counsdl was not functioning as
the 'counsdl’ guaranteed the defendant by the SixthAmendment.” Strickland, 466 U.S. at 687. According
to the Court in Strickland:

Judicid scrutiny of counsd's performance must be highly deferentia . . . . A fair

assessment of attorney performance requires that every effort be made to diminate the

digtorting effects of hindsght, to reconstruct the circumstances of counsdl's challenged
conduct, and to evauate the conduct from counsdl's perspective at the time. Because of

the difficultiesinherent in making the evauation, a court must indulge a strong presumption

that counsd'sconduct fals within the wide range of reasonabl e professiona ass stance; that

is, the defendant must overcome the presumption that, under the circumstances, the

chalenged action might be considered sound tria Strategy.

Id. at 689 (quoting Michel v. Louisiana, 350 U.S. 91, 101 (1955)).# Thus, to congtitute deficient

representation, counsd's actions must be more than failed tactical decisons.

§/Speaking to the need to avoid hindsight evaluations, the Supreme Court in Yarborough v. Gentry, 540 U.S.
1, 6 (2003), quoted Justice (former Solicitor) Jackson:

I made three arguments of every case. First came the one that | planned -- as | thought, logical,

coherent, complete. Second was the one actually presented -- interrupted, incoherent, disjointed,
disappointing. The third was the utterly devastating argument that | thought of after going to bed that
night.”
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Under this standard, a petitioner must show that counsdl’ s performance was deficient and that such
performance prejudiced the defense. 1d. To establish deficient performance, a petitioner must show that
counsdl’ sperformance “fdl below an objective standard of reasonableness.” 1d. at 688. Consderingdl
the circumstances determines reasonableness. Id. To show prgudice, the petitioner must show to a
reasonable probability that, but for counsdl’s errors, the outcome would have been different. I1d. at 694.
Accordingly, the Court examines each sub-part of this claim to decide if the State courts decisions were
contrary to or unreasonable applications of Strickland.

1. Ineffective Assistance Of Counsel During Voir Dire

(@) Juror Mary Enders

Duringvair dire, Juror Endersrelated that ten yearsearlier avictim’ sfamily membersharassed her
daughter-in-law after she served on ajury in Reno, Nevada that acquitted a murder suspect. Hartman
contends that histrid counse wereineffective for falingto questionthe other jurorsto learn whether Juror
Enders satements affected them and for failing to chalenge Juror Enders for cause.

Hartmanraised thisdaminthe state courts, who rejected it. The State courts found no deficiency
in trid counsdl’s performance and no bias by Juror Enders. The Court now determines that the state
courts denid of this clam was neither contrary to nor an unreasonable gpplication of Srickland.

A trid court should excuse a potentid juror for cause because of hisor her viewswhere the juror’s
views would “prevent or subgtantidly impair the performance of his duties as ajuror in accordance with
his ingructions and hisoath.” Wainwright v. Witt, 469 U.S. 412, 424 (1985). In this habeas corpus

case, the question of whether individud jurors are biased “is not one of mixed law and fact” but rather “is
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plainly one of historical fact” developed from the state record below. Patton v. Yount, 467 U.S. 1025,
1038 (1984). Since the question of the impartidity of an individud juror is*“essentialy one of credibility,
and thereforelargely one of demeanor,” the trid court's determinationis due “ specid deference,” (id.), and
may “ be overturned only for ‘'manifest error.’” Id. at 1031. Assuch, state court determinationsare entitled
to the application of the statutory presumption of correctnessunder 28 U.S.C. § 2254(d). 1d. at 1036-38;
Scott v. Mitchell, 209 F.3d 854, 879 (6th Cir. 2000). On habeas review, the Court examines whether
the record supports the state courts conclusion that the jurorscould beimpartid. See Patton, 467 U.S.
at 1038 (1984).

The Court concludes that adequate support exists for the state courts' conclusions regarding the
impartidity of the jurors. During voir dire, Juror Enders explained that her daughter-in-law’ s experiences
would not affect her in any way, and she could follow the law asingtructed by thetrid court.2 TheOhio
courtsreasonably applied Supreme Court precedent whenthey found the juror indicated she could render
averdict based onthe evidence. McQueen v. Scroggy, 99 F.3d 1302, 1320 (6th Cir. 1996) (“The tria
judge'sdecison that Leo Johnson could obey the ingtructions of the court and could put any biasesaside
was one of historical fact. Therefore, thetrid judge's decision is one entitled to great deference.”).

As an observer of this exchange, trid counsel were better able to decide if Juror Enders could

performher dutiesaccording to the ingtructions. Tria counsd’ sdetermination onthispoint isclearly within

= Ms. Bandy: Anything about that experience that your daughter-in-law had that you
feel would interfere with your ability to be fair and impartia in this case?

Juror Enders: No. | just wanted to let you know that.

(Trial Tr. 767-768).
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the range of acceptable practice and is not deficient under the first prong of Strickland. Smilaty,
the Court finds no deficiency when tria counsal did not question other jurors about Juror Enders
description of the ten-year previous experience of her daughter-in-law. Given the relatively benign
description of events occurring more than ten years before, trid counsal could reasonably believe other
jurors had not been unduly influenced by the brief comments.

Moreover, Hartmana so fails to meet the second prong of Strickland because he hasnot shown
that “there is a reasonable probability that, but for counsd’s unprofessond errors, the result of the
proceeding would have beendifferent.” Strickland, 466 U.S. at 694. Accordingly, the Court deniesthis
sub-part of the ineffective assstance clam.

(b) Repeated Inquiries Regarding The Victin's Hands

Hartman dso dlegesineffective assstance of trid counsel during vair direbased ontrid counsd’s
falure to object to the trid court’ srepeated referencesto Ms. Snipes severed hands. Thetrid transcript
makesclear, however, that the trid court merdy wasattemptingto discover whether the prospective jurors

had been exposed to excessive pre-trial publicity.2? By referring to the severed hands, likely the most

1 The trial court’s statements about the severed hands arose in the context of the court attempting to determine

if the juror’ s had any knowledge of the case.

The Court: Ms. Steele, we brought you in here to ask you a couple of questions on two very narrow
issues but very important issues: Pretrial publicity, what you know or may not know about the case,
and your thoughts and fedings on capital punishment. Let's begin by saying, with the limited
information that | gave you out in the courtroom, do you think you know anything about this case,
read anything about it or heard anything about it?

Juror Steele: | have to be honest, | never heard of it.
The Court: That's fine, there's nothing wrong with that. | think both sides will tell you, as a matter of
fact, that that's good. We prefer to have people that don't know anything about it. Let me give you

a little more information and see if that jogs your memory. When the victim was found in this case,
(continued...)
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memorable fact of the case mentioned in media sources, the trid court could accurately determine whether
the jurors had knowledge of the case. Tria counsdl could reasonably withhold objection because such
questioning would illuminate which jurors had been exposed to prgudicid pre-trid publicity. Such
information would assg trid counsel when deciding which jurorsto chdlenge. Therefore, the Court finds
no meit in Hartman's argument that it was uncongtitutiona error for his counsel not to object to these
references.

2. Ineffective Assistance During Guilt/ nnocence Phase

(a) Failure To Secure Forensic Experts

Hartman next clamsthat trid counsd were ineffective for falling to secure forensic experts during
the quilt phase of the trid. Forensic experts, Hartman claims, could have conducted DNA testing on human
hairs and semen recovered from Ms. Snipes vagind and and cavities

Initidly, the Court notesthat trial counsdl’s decision not to secure any expertsin a case in which
expert evidence formed the crux of the State's evidence was poor judgment. The Court concludes,
however, that thiscam iswithout merit because Hartman can show no prgjudice from counsel’ s falure
to secure forensc experts. See Strickland, 466 U.S. at 697 (“If itiseader to dispose of anineffectiveness
clam on the ground of lack of sufficient prgjudice, . . . that course should be followed.”).

Even assuming trid counsdl acted deficiently in not securing forensic experts, Hartman makes no

10 (...continued)

she had — her hands were cut off. Does that ring any bell or some notoriety because of that?
Juror Steele: Not really.

(Trial Tr. 114-115).
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showing of prgudice. Here, Hartman merely speculates that his forensic experts might have found
exculpatory evidence. Infact, some testing that Hartman asserts should have occurred by experts before
trial was conducted at the order of this Court. This evidence fals to exonerate Hartman. To the contrary,
the forensic evidence solicited by Hartman shows that he engaged inand sex with Winda Snipes near the
time of Snipes death on September 9, 1997.1Y  Given that the forensic evidence suggests that Hartman
killed Winda Snipes, the Court finds no prgudice.  See, e.g., Zinzer v. lowa, 60 F.3d 1296, 1299 (8th
Cir. 1995) (where proffered evidence from post-conviction expert did not exonerate a defendant, tria
counsdl was not ineffective for failing to retain expert).

(b) Failure To Object To The Admissibility Of Opinion Testimony Of Patrick Warrick

Hartman argues in this sub-part of his petition that his triad counsd failed to provide effective
assstance at trid when they faled to object or secure an expert to prepare and cross-examine a laent
fingerprint examiner, Patrick Warrick. Relatedly, Hartman contends that thetrid counsd wereineffective
in falling to chdlenge the admissibility of Mr. Warrick’s tesimony. Warrick, a fingerprint examiner from
the King County Sheriff's Office in Seettle, Washington, testified that by using digitally enhanced imaging,
he concluded that a fingerprint found on Snipes
bedspread was defendant'sfingerprint. In addition, fingerprint examiner Warrick testified that he had dso
compared the fingerprints without usng digitaly enhanced imaging and reached the same conclusion.

Hartman, 754 N.E.2d at 1165.

Worchid Cellmark, the testing agency selected by Hartman, reported:

“Based on these results, Brett Hartman is the identified as the contributor of the DNA found in the
male fraction from the vaginal swab and the male fraction from the anal swab.”
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Although Hartman characterizesthis as adam of ineffective counsd, Hartmanbasicaly chdlenges
the statetrid court’ sadmissonof expert tetimony. The state court’ s interpretation of itsevidentiary rules
“is no part of a federa court's habeas review of a state conviction. We have stated often that ‘federd
habeas corpus relief doesnot lie for errors of state law.’” Estelle v. McGuire, 502 U.S. 62, 67 (1991).
Habeas courts do not review questions of state evidentiary law unlessit gives riseto afundamentdly unfar
trid.

AstowitnessWarrick, Hartman provides no winning argument showing how his counse! fdl below
an objectively reasonable standard. Firg, the trid transcript makes clear that tria counsd did, in fact,
object to the qudifications of Mr. Warrick. (Tria Tr. 1337, 1347-48, 1353). Moreover, as a matter of
date law and federd due process andyss, Warrick’s use of digitaly enhanced imaging isadmissble. In
Sate v. Hayden, 950 P.2d 1024 (Wash. 1998), the Washington Supreme Court approved the use of
digitd imaging enhancement under the more stringent slandard announced in Frye v. United Sates, 293
F. 1013 (D.C. Cir. 1923). The Hayden court found “there does not gppear to be a significant dispute
among qudified experts asto the vdidity of enhanced digitd imaging performed by qudified experts usng
appropriate software, we conclude that the process is generdly accepted in the rdevant scientific
community.” 950 P.2d at 1028. Here, the Ohio Supreme Court found the digitally enhanced fingerprint
evidence was admissible under the more lenient federal rules and Ohio rules. Hartman, 754 N.E.2d at
1166. Even if this Court were reviewing Ohio evidence law, which it is not, Hartman shows no error in
the admission of the digitaly enhanced fingerprint evidence.

As with the prior forendc expert evidence dam, the Court dso finds that this claim falls since
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Hartman does not show any prgjudice fromhistrid counsd’ sfallure. Although Hartman intimates that an
expert would have aided his case, Hartman fails to show how the outcome of trid would have been
different if he had the benefit of an expert.

(c) Failure To Object To The Admissibility Of Opinion Testimony Of Rod Englert

Hartmanaversthat tria counsd d sofaledto provide effective ass stance whenthey faled to object
or secure an expert to prepare and cross-examine bloodstain pattern andyss expert Rod Englert.
Hartman’ stria counsel, however, did object to the testimony of withessEnglert. (Trid Tr. 1421). Second
and dso contrary to Hartman's argument, Englert testified that his testimony regarding the blood-transfer
gans was based on “areasonable degree of stentific certainty asto the manner inwhichthe trandfer gains
on the tee-shirt that we talked about were placed there.” (Trid Tr. 1376). Third, Hartman makes no
showing thet the trid court’s evidentiary ruling dlowing the testimony resulted in a condtitutiond violation.
Asdescribed by the Sixth Circuit in Baze v. Parker, 371 F.3d 310 (6th Cir. 2004):

Only if an evidentiary ruling is S0 egregious that it resultsinadenid of fundamenta fairness

does it violate due process and thus warrant habess relief. Generdly, state-court

evidentiary rulings cannot riseto the leve of due process violations unless they offend some

principle of justiceso rooted inthe traditions and conscience of our people asto be ranked

as fundamentd.
Id. a 324 (citations and interna quotations omitted).

As to Englert’s qudification to give opinion evidence, Englert had extensve experience and
education, had testified as an expert onblood stain matters more than 230 times, had lectured more than

530 times to law enforcement audiences, and had taught courses on blood gain andlyss throughout the

United States and internationdly, including to Scotland Yard. The determination of evidence admisshility
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isadate law matter and Hartman makes no showing that the Ohio ruling impaired any federd right.

Findly, and as with Hartman's other expert dams, this dlam fails snce Hartman does not show
how an expert would have changed the outcome of thetrid. Absent such a showing, the Court cannot
concludethat trid counsel’ sfallurewas harmful to Hartmanand that he was prejudiced by it. See Hamblin
v. Mitchell, 354 F.3d 482, 494 (6th Cir. 2003).

(d) Failure To Object To Improper Jury Instruction, Comments From Prosecutor, And

Admissibility Of Additional Evidence

Withthis sub-part, Hartmansuggeststhat trid counsel were ineffective infaling to object to various
evidence and statements made during trid. First, Hartman suggests that trid counsd were ineffective for
faling to object to improper jury instructions. Because the Court concludes in Section G that the
underlying jury indruction was not improper, Hatman' sdamthat trid counsd were ineffective for faling
to object lacks merit.

Hartman a so contendsthat trid counsd wereineffectivefor faling to object to improper satements
by the prosecutor. Asto this clam, Hartman states that the prosecutor improperly introduced victim-
impact tesimony during the guilt phase of the proceedings through the testimony of Kathryn Snipes-
Gaskey; improperly misrepresented evidence from Dr. Platt, Hartman's co-worker Chris Hoffmen, and
Hartman himsdf; and made improper arguments during the mitigation phase closng argument. Hartman
a 50 contendsthat his defense counsd failed to object to the introduction of cutting knivesfromHartman’s
place of employment.

The Court finds that Hartman fals to show that Ohio violated clearly established law or
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unreasonably gpplied federd law in admitting the testimony of Kathryn Snipes-Gaskey, Winda Snipes
Sster. Ohiocdledthesster toidentify thevictim’ swristwatch that had been found at Hartman’ sgpartment.
Suchevidencewas obvioudy relevant. Inexamining Snipes-Gaskey, the State briefly questioned her about
the victim’ sgenerd life story and minimally about her contact with Winda Snipes shortly before her killing,
including their phone calls discussang hair coloring. The State dso solicited testimony that Winda Snipes
wrote her family three or four times a week, including aletter that was delivered after Snipes death. In
addition, the State solicited testimony identifying certain photographs, induding photographs used at Winda
Snipes funerd service. Defense counsd did not object. Asfound by the Ohio courts, Snipes-Gaskey's
testimony was “not overly emotiona or directed to the pendty to beimposed.” Hartman, 754 N.E.2d
at 1172. This Court agrees.

The admission of Snipes-Gaskey's testimony nowhere implicates Hartman's due process rights.
Fird, the testimony was highly relevant. Police recovered awoman's watch from Hartman' s apartment.
Snipes-Gaskey identified the watch as her Sgster’s. Regarding the receipt of a letter from Winda Snipes
after her death, Hartman testified that on September 9, 1997, he had gone with Snipesto mail astick of
gum to her mother at gpproximately 2:30 am. (Trid Tr. 1819). Evidence of the letter was obviousy
relevant as was identification of the wristwatch found at Hartman's gpartment. The State solicited little
other evidence from Snipes-Gaskey.

Trid counsd’s falure to object to Snipes-Gaskey's testimony was no failure to afford the
representation to which Hartman was entitled.  As important, Hartman makes no showing that he was

prejudiced by this brief testimony.
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Hartman aso says that he was denied the effective assistance of counsel when his trid attorney
faled to object to the introduction of certain knives identified as owned by Hartman.  This daim has no
obvious merit. The kniveswere rdevant and not unduly prgudicid. That Hartman'strid counsel did not
object to thar introduction does not show an error so serious that counsel was not functioning as the
“counsd” guaranteed the defendant by the Sixth Amendment.

Likewise, the prosecutor’s remarks were limited and isolated. In light of the other evidence
properly before the jury, Hartman has not shown that his counsd’ s failure to object was deficient. Also,
he does not show that the trid would have turned out differently if the dlegedly improper statements had
been excluded. In the absence of ashowing of preudice, the Court concludes that the Ohio courts were
not in error in finding that Hartman failed to show ineffective counsd under Strickland.

3. Ineffective Assistance Of Counsel During Mitigation

(a) Ineffective Assistance Of Counsel During Mitigation In Conceding Guilt

With this sub-claim, Hartman asserts that trial counsal were ineffective because tria counsdl
conceded the blame the jury placed on Hartmanthrough the jury’ s guilty verdict.? Specificaly, Hartman
objectsto trid counsd’ s satement during themitigationhearingthat “[t]here snathing | can do, nothing one
can say, no evidence we can put onto reduce the blame that you' ve dready ascribed.” (Mitig. Tr. 102).
Hartman assarts that this statement indicated that trial counsel were abdicating their respongibility to put on
mitigation since no evidence could reduce the jury’s blame.

The Court findsthe state courtswerereasonableinconcluding that this statement did not congtitute

2 artman dso aleges a separate claim of ineffective assistance of counsel during mitigation in Claim 8.
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ineffective assistance of counsd.  Conceding guilt a the start of the mitigation phase may have been a
drategic decison by trid counsd. Trid counsd may have assumed such a satement was necessary in
order to appear credible before the jury. See Parker v. Head, 244 F.3d 831, 840 (11th Cir. 2001).
Moreover, the Court does not conclude that this statement was so Sgnificant an error as to deprive the
defendant of afar sentencing with a relidble result. After making this statement, trid counsel proceeded
to put on two mitigation witnesses and argued a some length in closng why the jury should spare
Hartman'slife. Such facts show that trial counsdl did not abdi cate entirdly their responsibility to represent
Hartman in the mitigation phase. Rather, the statement merely shows counsdl’ s decisonto acknowledge
that the jury had found Hartman guilty. Standing done, the Court findstrid counse’ s brief remark in the
opening statement of mitigation did not prgudice Hartman and did not congtitute deficient performance by
trid counsd.

(b) Cumulative Error

FHndly, Hartman dleges that the cumulative errors made by tria counsdl warrant habeas reidf.
Since the Court finds that Hartman's individua dams lack merit, the claimed prejudicia effect of trid
counsd’s cumulative errors aso does not warrant habeasbdief. See Spearsv. Mullin, 343 F.3d 1215,
1251 (10th Cir. 2003). Moreover, the Sixth Circuit has noted that the Supreme Court “hasnot held that
distinct condtitutional clams can be cumulated to grant habeasrelief.” Lorrainev. Coyle, 291 F.3d 416,

447 (6th Cir. 2002).
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C. PROSECUTORIAL MISCONDUCT

Hartman argues that throughout the trid and pendlty phase the prosecutor engaged in numerous
instances of improper behavior. To successfully assert a prosecutoria misconduct clam in a habeas
proceeding, however, it is not enough that the prosecutor acted improperly. The relevant question is
whether the prosecution’ s conduct so infected the trid with unfairness as to render the trid fundamentally
unfair or make the resulting conviction a denid of due process. See Darden v. Wainwright, 477 U.S.
168, 181 (1986). The Sixth Circuit hasidentified the factorsto be consdered in making this determination
as (1) the degree to which the remarks complained of have atendency to midead the jury and to prejudice
the accused; (2) whether the remarks are isolated and extendve; (3) whether they were ddliberately or
accidentaly placed before the jury; and (4) the strength of the competent proof to establishthe guilt of the
accused. Roev. Baker, 316 F.3d 557, 565-66 (6th Cir. 2002). With these factors in mind, the Court
addresses each of the prosecutor’ s challenged actionsin turn.

1. Victim-Impact Evidence During The Guilt/l nnocence Phase

Firgt, Hartman suggeststhat the prosecutor improperly introduced victim-impact evidenceinto the
tria during the guilt/innocencephase. During tria, Ms. Snipes sster Kathryn Snipes- Gaskey testified as
the state’ sfirst witness. During her testimony, Ms. Snipes-Gaskey spoke about the victim' sbackground,
character, and family relationships. (Tria Tr. 876-886). At one point, Ms. Snipes-Gaskey identified a
scrapbook and pictures that her husband had put together for Ms. Snipes funeral. She referred to one
picture as showing Ms. Snipes “lagt Chrigmas at home.” (Trid Tr. 882). She a0 testified that Ms.

Snipes grandmother and parents received letters from her after her death. (Tria Tr. 886).
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The State contends that Hartman proceduraly defaulted thisdam. Specifically, the State asserts
that the Ohio Supreme Court rested its decision on a procedura bar, dthough it dso conducted a plain
error review. Hartman does not alege any cause and prejudice to excuse the procedura default but
suggests that the State has no legitimate Sate interest in defaulting aclam of prosecutoria misconduct.

On direct apped, the Ohio Supreme Court noted that defense counsdl did not object to Snipes-
Gaskey’s testimony at trid, and thus waived dl but plain error. Default imposed for failure to object
contemporaneoudy as required by Ohio court rulesis an adequate and independent state ground to bar
federal habeasreview absent a showing of cause and prejudice. SeeEnglev. Isaac, 456 U.S. 107, 124-
29 (1982); Scott v. Mitchell, 209 F.3d 854, 867 (6th Cir. 2000). Furthermore, the State hasalegitimate,
infact exceedingly srong, interest in having its contemporaneous-objectionrule enforced by federa courts.
Such arulethat alows for arecord to be made while recollections are fresh, contributes to the findity of
crimind litigationand prevents*“ sandbagging” onthe part of defense lawyers. Scott, 209 F.3d at 870-71.

The Ohio Supreme Court did address Hartman's victim-impact daim pursuant to a plain error
andyss. However, plain error review by a state appellate court does not congtitute awaiver of the Sate
procedura bar preventing the habeas court from reviewing the dam. See Hinkle v. Randle, 271 F.3d
239, 244 (6th Cir. 2001) (“[W]e view a state appellate court’ s review for plain error as the enforcement
of a procedura default.”); Scott, 209 F.3d at 866 (same). The Court, therefore, finds that Hartman
procedurdly defaulted this dam. In the face of this procedura default, Hartman must show cause and
prejudice to excuse the default before the Court can consider the dam. Hartman has faled to do this.

Either Hartman's actud innocence claim or his ineffective assstance of tria counsel clam might have
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provided causefor this default. However, the Court hasfound these claimsto bewithout merit. Therefore,
they cannot provide cause for Hartman's procedurdly defaulted clams.

2. Misrepresentation Of Testimony And Evidence Elicited At Trial

Next, Hartman contendsthat the prosecutor misrepresented testimony and evidence during dosing
agument of the guilt/innocence phase.  Specificaly, Hartman identifies the misrepresentation of the
tesimony of amedica examiner, Dr. Platt, misrepresentation of the testimony of Hartman's co-worker,
Chris Hoffman, and misrepresentation of the testimony of Hartman himsdf. In discussing Dr. Plait’'s
testimony, the prosecutor stated:

Brett Hartman, when he killed Winda Snipes, he didn’t have any clotheson. They did

have sex. | can't cal it sex. He had intercourse with her. He had vagind intercourse with

her. He had and intercourse withher. The coroner testified she had semenin her vagina

cavity aswdl as her and cavity.”

(Trial Tr. 1986).

Hartman pointsout that the State never tested the semeninthe vagind and and cavities. Therefore,
the Prosecutor’ s suggestionthat this recovered semen bel onged to Hartmanwas anunwarranted extenson
of the evidence.

Regarding the tesimony of Hartman's co-worker, the prosecutor used this testimony as an
explanation for why DNA testing was not conducted. The prosecutor said:

But | know Brett Hartman [sic] told Chris Hoffman, you know, if | was going to do that,

the easiest way to get rid of the evidence is to just cut their hands off and then there

wouldn’'t be any DNA under the nails. Therewouldn’t be any hair under the nails. Don’t

go through dl that stuff, you know, just cut off the hands.

(Trial Tr. 1985-86).
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Hartman contendsthat usng the testimony of Chris Hoffmanin this manner wasimproper because
the evidence did not support the argument that Hartman had cut off Ms. Snipes hands to avoid the
detectionof DNA evidence. In fact, Hartman had no recent cuts or scratches at the time of his arrest the
morning of September 10, 1997. Thus, Hartman argues that the state's suggestion as to why Hartman
removed the hands is not supported by the evidence.

Toamgor degree, thesearguments depend upon Hartman’ sargument that his DNA wasnot found
in Winda Snipes vagind and and cavities. As discussed above, Hartman's DNA was found in the
examinationof Snipes. Therefore, Hartman can make no showing of prejudice by the State' s use of these
arguments.

Hartman aso daims that the prosecutor intentionaly misrepresented Hartman' s tesimony when
the prosecutor suggested that evidence supported aconclus onthat Hartmanand his mother lied to the jury.
The prosecutor stated that Hartmandid not tdl the police that he was the person who madethe 9-1-1 cdls
and discovered Ms. Snipes body until after the search of his gpartment. In fact, Detective Gilbride's
testimony showed that Hartman had volunteered to the police that he was the one who found the body.
(Tria Tr. 1186-89, 1191, 1205).

While the Court finds that these statements were, to varying degrees, misrepresentations of the
evidence, they were too isolated to prgjudice Hartman and result in an unfair trid. Even if the comments
were improper, “[t]he rdlevant question is whether the prosecutor's comments ‘ so infected the trid with
unfarnessasto make the resulting conviction a denid of due process.’” Darden, 477 U.S. at 181. Courts

will not find areversible violationwhere the comment haslittle cumulative effect onthe jury. United States
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v.Ursery, 109 F.3d 1129, 1135 (6th Cir. 1997) (prosecutor'sstatementsreferencing possible out of court
statements by defendant were not reversible error when remark was isolated).

A court looksto dl the circumstances to decidewhether prosecutoria misconduct denied Hartman
afar trid. Summitt v. Bordenkircher, 608 F.2d 247, 253 (6th Cir. 1979). Although the chdlenged
satements had asmdl potentia to midead the jury, they occurred inisolated placeswithinsx days of trid
tesimony. The Court, therefore, finds that this claim is without merit.

3. Prosecutor’s Improper Aggravating Factor Argument During Mitigation

With histhird prosecutorial misconduct sub-clam, Hartman states that the prosecutor denied him
afar sentencing phase when the prosecutor impermissibly referred to the nature and circumstancesof the
offense as an aggravating factor. During mitigation, the prosecutor argued the circumstances of the crime
was an aggravating circumstance: “Winda Snipes was restrained, she was terrorized, over 130 stab
wounds, her throat was dit, her hands removed, think about that aggravating circumstance”  (Mitig. Tr.
11).

The Court agrees that such argument by the prosecutor was improper.l¥ See State v.
Wogenstahl, 662 N.E.2d 311 (1996). However, the Court concludesthat the prosecutor’ sinappropriate
statement did not prejudice Hartman to alow this Court to grant habeasrdief. Aswiththe misstatements
of evidence, this statement was isolated and limited in nature. The passing remark did not render the

sentencing phase fundamentdly unfair. Moreover, thetrid court mitigated any prejudicefromthisstatement

B The Court finds deeply troubling the prosecutor’s references to the gruesome nature of the crime and the
post-mortem mutilation of the body. Such facts do not go to the aggravating circumstance at issue in this case. On the
other hand, evidence of especialy brutal murders and post-mortem mutilation of the victim's body are facts that make
jurors significantly more likely to impose death. See Stephen P. Garvey, Aggravation and Mitigation in Capital Cases:
What do Jurors Think?, 98 Colum. L. Rev. 1538, 1555 (1998).
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when it gave the jury appropriate ingtructions. The trid court properly instructed the jury that the only
aggravaing circumstance that could be considered was the kidnapping specification. The Court presumes
that the jury followed the ingructions it received. See Greer v. Miller, 484 U.S. 756, 767 n.8 (1987)
(“Wenarmdly presume that ajury will followaningructionto disregard inadmissble evidence inadvertently
presented to it, unless there is an ‘overwheming probability’ that the jury will be unable to follow the
court’singructions.”). Hartman has not overcome this presumption.

4. Cumulative Effect

Aswithhisineffective ass stance dam, Hartman suggeststhat the cumuletive effect of prosecutoria
misconduct rendered his trid fundamentaly unfair. Because the Court finds no prosecutoria misconduct
asto any of theindividud claims, the Court finds no cumulative effect of prosecutoria misconduct.

Additiondly, evenif thecourt wereto consider the effect of dl improper remarks and misstatements
of law made by the prosecution as awhole, the Court finds that the remarks did not deprive Hartman of
afair trid. Theimproper statements were isolated and brief. Moreover, most of the improper remarks
occurred at timesset asde for arguments by counsdl, and the trid court properly used jury ingtructions to
clarify what could and could not be considered by the jury. Although improper prosecution remarks had
some potentid to midead the jury, when viewed within the context of the entire trid, the Court does not
find that such remarks denied Hartman afair tridl.
D. ERRORSIN ADMISSION OF EXPERT TESTIMONY

In his fourth daim, Hartman argues that the trial court erred whenit admitted evidence concerning

the testimony of four expert witnesses: James Wurster, Cynthia Mayle, Patrick Warrick, and Ron Englert.
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The Ohio courts gpplied plain error andyds to the dams invaving expert witnesses James Wurster,
CynthiaMayle, and Patrick Warrick. Accordingly, the Court concludes that Hartmanhas not preserved
these dlamsfor review. See Scott, 209 F.3d at 866.

Hartman did, however, preserve for review by this Court hisdamregarding the expert testimony
of witnessRonEnglert. Englertisaforens c consultant who reconstructs homicide scenes. Attrid, Englert
tedtified that the bloody shirt found in Hartman' s bedroom was not being worn whensomeone transferred
the bloodstains onto it but was near Ms. Snipes at the time the killer inflicted the wounds. Englert
additionally testified as to the freshness of blood found in the gpartment. Hartman contends thet the trid
court erred in allowing Englert to testify as an expert on these matters.

As previoudy discussed, in reviewing an evidentiary decision of astate court, ahabeas court may
grant relief only if error in the evidentiary decision resulted in atrid so unfair asto deny the defendant due
process. See Estelle v. McGuire, 502 U.S. 62, 75 (1991). The Court finds no such error in the trid
court’s decision to dlow Englert to tetify as an expert.

Ondirect gpped, the Ohio Supreme Court found that “[ g Ithough Englert was not amedica doctor,
thetrid court did not abuse its discretion in dlowing him to testify as an expert because of his extensve
background and experience in bloodstain analysis.” The Court agrees. Englert graduated from the FBI
Academy and completed postgraduate work at two universities. Englert’s experience conssted of more
than twenty-five years as a police homicide investigator. Following his retirement, Englert became a
consultant in crime scene recongtruction and blood pattern evidence. Based on these qudifications, the

Court finds no conditutional error in the trid court’s decison to dlow Englert to testify regarding
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bloodstains on the shirt and blood found at the gpartment.
E. SUFFICIENCY OF THE EVIDENCE ASTO KIDNAPPING

The State of Ohio convicted Hartman of aggravated murder violating Ohio Rev. Code §
2903.01(B) (fdony murder). Thejury dso found Hartman guilty of a separate charge of kidngpping, in
violaionof Ohio Rev. Code 8§ 2905.01(A). Hartman contendsthat the evidence wasinsufficient to prove
the dements of kidngpping, arguing the State failed to present sufficient evidence of a separate animusto
kidnap. Without sufficient evidence of kidnapping, Hartman asserts that his conviction of aggravated
murder and separate conviction of kidnapping fail.

With this argument, Hartman presents his best argument for habess rdief. Hartman made this
argument in his direct apped to the Ohio Supreme Court. He therefore preserved the clam.

Hartman argues that insuffident evidence supported the jury’s finding that Ohio had proven the
capital offense specification of kidngpping: “ committing, attempting to commit, or fleeingimmediatdly after
committing or attempting to commit kidnagpping.” Ohio Rev. Code 2929.04(A)(7). Hartman principally
argues that insufficient evidence showed an animus to kidnap independent of the animus to murder Winda
Snipes.

Under Ohio Rev. Code § 2929.04:

(A) Impositionof the death penalty for aggravated murder is precluded unlessone or more

of the fallowingis specified in the indictment or count in the indictment pursuant to section

2941.14 of the Revised Code and proved beyond a reasonable doubt . . .

(7) The offensewas committed while the offender was committing, attempting to commit,

or fleeing immediately after committing or attempting to commit kidnapping, . . . and either

the offender was the principa offender in the commission of the aggravated murder or, if
not the principa offender, committed the aggravated murder with prior calculation and
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design.

The Ohio statute againgt kidnapping prohibitsusng force, threat, or deceptionto remove aperson
from the place where sheisfound or restrain her liberty for the purpose of facilitating the commission of
afdony or flight thereafter, to terrorize or inflict serious physica harm, or to engage insexua activity agangt
her will. Ohio Rev. Code 88 2905.01(A)(2), (3), & (4).

The Due Process Clauseof the FourteenthAmendment requiresthat a crimina convictionbe based
onproof beyond areasonable doubt asto every fact necessary to make up the crime. See InreWinship,
397 U.S. 358, 364 (1970). When a petitioner chdlenges his conviction in a federd habeas corpus
proceeding on the ground that the evidence did not support the jury’ sverdict, the court decides “whether,
after viewing the evidenceinthe light mogt favorable to the prosecution, any rationd trier of fact could have
found the essentid dements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S.
307, 319 (1979).

Under this standard, district court review is limited. 1d. at 313. A conviction may rest on
circumstantia evidence and need not remove every reasonable hypothesis except that of guilt. United
Statesv. Sone, 748 F.2d 361 363 (6th Cir. 1984). Moreover, this habeas court accords deference to
a State court’s regjection of a petitioner’s insuffidency of evidence claim. Jackson, 433 U.S. a 323.
Although this Court makes an independent determination of the sufficiency of the evidence underlying the
conviction (see Delk v. Atkinson, 664 F.2d 90, 94 (6th Cir. 1981)), it must dso give “full play to the
respongibility of the trier of fact farly to resolve conflicts in the tetimony, to weigh the evidence, and to

draw reasonable inferences from basic facts to ultimate facts” Jackson, 443 U.S. a 319. With this

-50-




Case No. 1:02-CV-1336
Gwin, J.

standard in mind, the Court examines whether the jury considered evidence suffident to find beyond a
reasonable doubt Hartman's guilt under Ohio Rev. Code § 2903.01(B) and § 2905.01(A).

In Ohio, a crimind defendant becomes digible for the death pendty if the State convicts the
defendant of aggravated murder with at least one aggravating circumstance set forth in Ohio Rev. Code
§2929.04. To obtain Hartman's conviction for aggravated murder, the State of Ohio needed to prove
beyond a reasonable doubt that Hartman purposely caused the degth of Ms. Snipes while kidnapping or
atempting to kidnap her. Ohio Rev. Code § 2903.01(B). To make Hartman digiblefor death, Ohio Rev.
Code § 2929.04(A)(7) additiondly required the State to prove beyond areasonable doubt an aggravating
circumgtance — here that Hartman committed the aggravated murder while kidnapping and that Hartman
was the principa offender in the aggravated murder.

To convict Hartman of kidngpping, the State needed to prove that through force, threat, or
deception Hartman had removed Ms. Snipesfromthe place where she was found or restrained the liberty
of Ms. Snipes to (1) facilitate the commission of any fdony or flight after thet; (2) terrorize, or to inflict
serious physicd harm on the victim or another; or (3) engage in sexud activity with the victim againg the
victim'swill. Ohio Rev. Code § 2905.01(A).

This statutory scheme has an obvious and potentidly problematic condtitutiona problem. InOhio,
kidnapping may serve both to elevate murder to aggravated murder and to make an individud digible for
the deeth pendty. Arguably, suchascheme could fal to genuindy narrow the class of persons digible for

the death pendity in violation of the Eighth Amendment? See Buell v. Mitchell, 274 F.3d 337, 369 (6th

Yhe Eighth Amendment requires that statutory criteria for imposing the death penalty substantially narrow
(continued...)
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Cir. 2001) (discussing this potentia problem). Ohio has resolved this congtitutiona problem through the
requirement that separate anima exist for the aggravated murder and the aggravating circumstance of
kidnapping. See Ohio Rev. Code §2941.25; Statev. Logan, 397 N.E.2d 1345, 1351-52 (Ohio 1979).

Under State v. Logan, Ohio could charge and convict Hartman of fdony murder if the murder
occurred during a kidnapping that involved a separate animus to commit the kidnapping. Among other
ways such separate animus could be found, the Ohio Supreme Court in Logan identified the following
circumstances.

(b) Where the asportation or restraint of the victim subjects the victim to a substantia

increaseinrisk of harmseparate and apart fromthat involved inthe underlying crime, there

exigs a separate animus as to each offense sufficient to support separate convictions.

Id. & syllabus.

On direct review of Hartman's conviction, the Ohio Supreme Court gpplied the Logan standard
to his case and considered whether the restraint sufficiently showed separate animus from the aggravated
murder. Hartman, 754 N.E.2d a 1162. Inthe Ohio Supreme Court’s words. “the test to determine
whether the kidnapping was committed with a separate animus o as to support a separate conviction is
whether ‘the restraint or movement of the victim is merdly incidentd to a separate underlying crime’ or,
instead, whether it hasa‘ Sgnificanceindependent of the other offense.’” Id. (quoting Logan, 397 N.E.2d

1345 at syllabus).

The Ohio Supreme Court concluded that the restraint in this case was not merely incidenta to the

1/ (...continued)
the class of person digible for death from the class of persons committing a crime for which death may be a sentence.
Zant v. Sephens, 462 U.S. 862, 877 (1983).
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murder but wasindependent. Insupport of thisconclusion, the Ohio Supreme Court relied on thefollowing

facts:

Here, the facts present more compelling evidence of kidngpping than in Saiber [State v.
Seiber, 564 N.E.2d 408 (Ohio 1990)]. Defendant tied Snipesto the bed, gagged her,
stabbed her one hundred thirty-eight times, dit her throat, and strangled her to desath.
Moreover, bruisng on Snipess ankles established that she was dive whenshe wastied to
thebed. The evidence therefore shows that Snipess kidnapping, i.e., the restraint, was
completed prior to her murder and that the restraint was not merely incidental to her
murder. Therefore, the prosecution presented sufficient evidence to prove not only
kidnapping, but also ananimus for kidnapping separate from Snipes's aggravated murde.

Hartman, 754 N.E.2d at 1162-63.

found insuffident evidenceto support thejury’ sfinding that the restraint associated withthe kidngpping was

In dissent from the Ohio Supreme Court’ saffirmance of Hartman' sdeath pendty, Justice Pfeiffer

distinguishable from the restraint associated with the murder:

In this case, the dleged kidngpping was in redity a series of actions that were incidenta
to the crime of murder. The sad truth isthet it iseasier to stab someone over one hundred
timesif the vicim can't evade you. The mgority places great weight on the fact that the
victim was tied up before she was killed. The sad truth is that there was no reason to tie
up thevicim after shewasdead. The record does not contain proof beyond areasonable
doubt that a kidnapping occurred. It is possible to believe that akidnapping occurred; our
system of justice requires more. Without the kidnapping felony-murder specification, this
caseisamurder case, not acapital murder case. Despite the gridy nature of the crime, that
is what it shoud be. | would reverse the kidngpping conviction and felony-murder
conviction and vacate the sentence of desth.

Id. at 1183.

clearly established federa law was objectively unreasonable.” Williams v. Taylor, 529 U.S. 362, 365

(2000). While conducting this inquiry regarding whether the Ohio Supreme Court's opinion was

Inreviewing this finding, the Court determines whether the Ohio Supreme Court’ s* gpplicationof
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objectively unreasonable, the Court repeats that “an unreasonable gpplication of federal law is different
from an incorrect gpplication of federd law.” Id.

In conducting an independent review of this claim, the Court has carefully examined the transcript
of the state court proceeding in Hartman's case. The Stat€'s case relied exclusvely on circumstantia
evidence. However, after resolving dl conflicts in inferences arigng from such circumsantia evidence in
favor of the prosecution, the Court finds sufficient evidence of a separate animus for kidngpping to judtify
gpplication of the aggravating circumstance of kidnapping and the separate charge of kidnapping.

Here, aufficent circumstantia evidence supported the Ohio Supreme Court’ sfinding that the State
established the kidnapping charge and specification. Hartman restrained Winda Snipes by tying her legto
thebed. After tying Snipes to the bed, evidence suggests Hartman engaged in sex with Snipes and then
best her. Coroner Platt testified:

There were multiple injuries to the decedent and those are involving the face. There was

alarge bruise of the left eye, some hemorrhage in the eye. Therewas another bruise of the

lower lid on theright eye. There was [Sc] cuts or tears of the lower lid. There was a

fracture of the bone behind the eye on the roof — behind the eye there is abone structure,

and there’ s a thin bone and it was fractured.

(Trid Tr. 1363).

Logan describes two dternative consderations used to gauge whether the animus mativating the
kidnapping differed fromthe animus mativaing the murder: 1) was the restraint prolonged, the confinement
secretive, or the movement substantia to show a sgnificance independent of the other offense, or 2) did

the asportation or restraint of the victim subject the vicimto asubstantia increaseinrisk of harmseparate

and agpart from that involved in the underlying crime? 397 N.E.2d 1345 at syllabus. The Logan
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determination remains focused on whether sufficient evidence suggeststhat a separate animus motivated
the restraint associated with the kidnapping as opposed to the nearly dways present restraint associated
with the killing.

Under Logan, Hartman's jury received significant evidence that his restraint of Winda Snipes
subjected her to a substantia increased risk of harm separate and independent of the increased risk of
murder. Specificdly, tying her leg to the bed sgnificantly increased her risk of harm of assault and rape.
Moreover, tying her leg to the bed only margindly increased her risk of the type of murder she suffered —
drangulation and a dit throat. If the animus motivating the restraint had been directed to the murder,
Hartman would have tied her hands and arms to impede her resistence to the strangulation.2¥

Thejury and the state courts could reasonably find that Hartmanrestrained Winda Snipes, thereby
subjecting her to asubstantial increase in risk of harm separate and apart fromthat involved inthe murder.
Moreover, the jury and the state courts could find that the animus associated with restraining Snipes was
unrelated to her murder. Snipes samdl sze, only 5 fedt, 2 inchestal with aweight of 128 pounds (Trid
Tr. 1362), suggests that binding her to the bed was neither necessary to carry out the murder nor likely
associated withthe murder. Coroner Platt testified that Winda Snipesdied quickly, withinashort duration
after her throat was cut. (Trid Tr. 1386). A reasonable juror could well find that Hartman's restraint of

Winda Snipes was mativated by a different animus than the animus moativating the murder.

15 Corner Platt testified that Winda Snipes received “a number of bruises in the upper extremities’ and
lacerations to the upper extremities. (Trial Tr. 1365). Both findings suggest that Winda Snipes struggled with Hartman,
again suggesting that if the animus of the restraint was to facilitate the murder, Hartman would have restrained the upper
extremities.
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F. ERROR IN ADMISSION OF MULTIPLE CUTTING INSTRUMENTS

Hartman asserts that the tria court so erred in dlowing the prosecution to introduce knives that
Hartmann had access to into evidence. Hartman says the prosecution did not  introduce other evidence
linking the knives to the murder of Ms. Snipes. Therefore, Hartman contends that such evidence was
impermissible “other act” evidence that should have been excluded under Ohio Evid. R. 404(B).

The Court has only limited power in reviewing state courts evidentiary decisons in a habeas
proceeding. A habeas court does not gt as an appellate court to decide whether the trial court abused its
discretioninmeaking the evidentiary ruling. Asprevioudy noted, ahabeas court may only grant relief if error
in the evidentiary decisionresulted inatrid so unfar as to result in adenid of due process. See Estelle .
McGuire, 502 U.S. 62, 75 (1991).

As previoudy discussed, the Court concludes that the knives had relevance to the state's case.
Moreover, Hartman has not shown any evidence that this evidentiary decison, when considered in the
context of the entiretrid, was so damaging asto result inanunfair trid. The tesimony regarding Hartman's
possessionof cutting indrumentsoccursinonly afew brief placeswithinthe trid transcript. (Tria Tr. 1117-
18, 1234, 1268-69). Furthermore, testimony that none of the cutting instruments contained blood or trace
evidence subgtantialy lessened the impact such evidence could have on the jury. Without a showing that
the introduction of the knives resulted in an unfair trid, the Court finds this claim to be without merit.

G. MITIGATION JURY INSTRUCTIONS
Hartman dams that the trial court improperly charged the jury regarding its sentencing

determination.
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The chdlenged ingtruction Stated:

If dl 12 membersof thejury find by proof beyond a reasonable doubt that the aggravating
circumstances, as | have defined them, are sufficent to outweigh the mitigating factors, then
you must return such finding to the court.

| ingruct you, as a matter of law, that if you make such finding, then you have no choice
and must make a recommendeation to the court that the sentence of desath be imposed on
the Defendant, Brett X. Hartman.

Should the jury’ s recommendation be that the death sentence be imposed, the Court must
review and evauate such recommendation and if the Court finds beyond a reasonable
doubt that the aggravating circumstances outweigh the mitigating factors, the Court shal
then impose the sentence of degth.

Onthe other hand, if after consdering dl of the evidence raised at tria which is rdevant to
the issues before you, the testimony, other evidence, and the arguments of counsd, you
cannot unanimoudy agree that the State of Ohio proved beyond a reasonable doubt that
the aggravating circumstances, as | have defined them outweigh the mitigating factors, then
you'll return your recommendetion reflecting your decison.

In this event, you will then proceed to determine which of the three possble life
imprisonment sentenceto impose. Y our finding to the Court shdl be one of the following:

1. That Brett Xavier Hartman is sentenced to life imprisonment without parole;

2. That Brett Xavier Hartman is sentenced to life imprisonment with parole digibility after
serving 25 full years of imprisonment, or;

3. That Brett Xavier Hartman be sentenced to life imprisonment with parole digibility after
serving 30 full yearsimprisonment.

The particular recommendation which you make reative to life imprisonment is binding

upon the Court, and I, the Judge, must impose the specific life sentence which you have

found.

Hartman contends that this ingruction implied that the jury must issue a death sentence unlesseach

juror was convinced that the death pendty wasinappropriate. Moreover, the tria court did not tel the jury
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that one juror’ s vote could prevent the death penaty frombeingimposed. These errors, Hartman asserts,
violated his condtitutiona rights to due process and afair trid.

The Court first concludesthat Hartman proceduraly defaulted the part of hisdaminvalvingthetria
court’ sfailure to give the lone-juror ingtruction. Although the Ohio Supreme Court reviewed thisdaim, it
did so pursuant to a plain-error andysis since trial counsdl did not make the objection &t trid.

Hartman’s remaning chdlenge to the triad court’s mitigation phase jury ingruction is, however,
preserved for review. The charge given by the trid court is modeled after Ohio Rev. Code §
2929.03(D)(2). The Sixth Circuit and Ohio federa digtrict courts have consdered smilar, in fact largey
identicd, charges. In Scott v. Mitchell, 209 F.3d 854 (6th Cir. 2000), the Sixth Circuit found that a
sentencing ingtruction virtualy identical to Hartman's was conditutiondly sound. Then, in Roe v. Baker,
316 F.3d 557, 563 (6th Cir. 2002), the Sixth Circuit found no congtitutiond violation when the sentencing
court falled to ingruct the jury that unanimity was not required before the jury could consider alife sentence.
The Sixth Circuit concluded that no suchingructionwas congtitutiondly required. 1d.; see also Taylor v.
Mitchell, 296 F. Supp. 2d 784, 812-13 (N.D. Ohio 2003); but cf. Davisv. Mitchell, 318 F.3d 682 (6th
Cir. 2003) (finding that subgtantidly identica ingtruction improperly required the jury to firg “acquit” the
petitioner of the death pendty before choosing alife sentence and was congtitutiona error). 2

Thus, inlight of Scott and Baker, the Court concludesthat the trid court’ sunanimity instructionwas

not improper.

m/Although Davis v. Mitchell gives support for Hartman's argument, the Court is bound by prior published
precedent of the Sixth Circuit since a panel cannot overrule another panel. See United States v. Smith, 73 F.3d 1414, 1418
(6th Cir. 1996); Taylor, 296 F. Supp. 2d at 813.
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H. INEFFECTIVE ASSISTANCE OF COUNSEL IN MITIGATION

Hartman argues that he was denied effective assstance of counsd in mitigation. Specifically,
Hartman contends that histria counse failed to present to the jury important mitigationevidenceinduding
evidence about his dcoholiam, possble attention deficit disorder, and difficult family life. What was
presented to the jury on these issues, Hartman avers, was superficia and very brief.

The State concedes that Hartman raised ineffectiveness of counsdl in presenting mitigation before
the state courts. However, the State argues that the only part of the dam preserved for review by this
Court involves trid counsd’s falure to present adequate evidence relating to Hartman's dcoholism and
substance abuse. Hartman's remaining arguments, the Government asserts, have been proceduraly
defauilted.

Upon acareful review of the record, the Court agrees that Hartman has procedurally defaulted
parts of thisclam. In hisdirect gpped process, Hartman failed to raiseadam of ineffective ass stance of
counsdl in mitigation.  Through his Application to Reopen his Direct Apped pursuant to Ohio App. R.
26(B), Hartmandid chdlenge trid counsel’ sineffectiveness during mitigetion. However, thischalengewas
limitedtotrid counsd’ sfallureto devel op additiona evidence of Hartman' sa coholismand substanceabuse
problem. Hartmanhasnot shown cause and prejudiceto excuse the default of the other parts of thiscdlam.
The Court concludes, therefore, that the failure to expand on Hartman' s d coholism and substance abuse
isthe only part of the clam not procedurdly defaulted and now consdersit.

As previoudy discussed, Strickland v. Washington, 466 U.S. 668 (1984), defines what is

ineffective assstance of counsel. To be ineffective, counsd must act deficiently, and this deficiency must
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prejudice the defendant. The standard does not provide a bright-line test, and its gpplication in clams of
ineffective ass stanceof counsdl incapita caseshasbeen especidly problematic. Hamblinv. Mitchell, 354
F.3d 482, 485 (6th Cir. 2003).

In Wiggins v. Smith, 539 U.S. 510 (2003), the Supreme Court found that the American Bar
Association’'s standards for counsdl in death pendty cases provide the guiding standards to be used in
defining the prevailing norms for capitd cases. Id. at 522; see also Hamblin, 354 F.3d at 486 (applying
ABA standardsto decide whether counsa were ingffective inmitigationof capital case). Indiscussng what
IS a reasonable performance for counsel in mitigation, the Court noted:

[A]mong the topics counsdl should consider presenting are medica higtory, educationa

history, employment and training history, family and socid history, prior adult and juvenile

correctiona experience, and religious and culturd influence.
Wiggins, 539 U.S. a 524 (emphasis and citation omitted).

Rdyingonthe ABA’ sstandardsfor legd representationin death pendty cases, the Supreme Court
concluded that trial counsdl’ sinadequate investigationof the defendant’ slife history for mitigating evidence
showed deficient performance. Id. at 523-25. The Court made clear that it wasnot announcing anew rule.
Id. at 522 (“Inhighlighting counsdl’ sduty to investigate, and inreferring to the ABA Standardsfor Crimind
Justice as guides, we gpplied the same ‘clearly established’ precedent of Strickland we apply today.”).

The Sixth Circuit has recently addressed the Wiggins case and concluded that the “Wiggins case
now stands for the proposition that the ABA standards for counsel in death pendty cases provide the

guiding rulesand standardsto be usedindefiningthe‘ prevailing professiond norms' inineffective assistance

cae.” Hamblin, 354 F.3d at 486.
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Trid counsdl’s mitigation presentation was not exemplary and in certain respects may have fdlen
short of the ABA’s standards. See ABA Guiddines for the Appointment and Performance of Counsd in
Death Pendty Cases (rev. ed. 2003), at Guiddine 10.11. Trid counsd’ sentire presentationof mitigation
evidence encompasses only 41 pages of transcript.

At the mitigation hearing, Hatmansolicited testimony from asister and an aunt. The Sster, Rhea
Wolpert, testified that asa child, Hartman moved to a number of locations over ashort period. Shetestified
that Hartman suffered aloss of companionship asaresult: “Hedidn't have awhole lot of friends. Wedidn't
have time to make friends when we moved throughout, it being new and everything.” (Mitig. Tr. 38).

She dso tedtified that Hartmansuffered fromattentiondefiat disorder. (Mitig. Tr. 39). Inaddition,
she gavetesimony regarding Hartman and Hartman’ salcoholism. Wol pert also described Hartman' sgood
characterigtics. “Yes, he' s dways been a hard worker, dways gonetowork . . . . Hehad two jobsalot
of times a the sametime.” (Mitig. Tr. 49). And, he did not have difficulty with authority. 1d. According
to Wolpert, Hartman was no more rebdlious than any other child. (Mitig. Tr. 50).

Hartman'strid counsd dso offered evidence from Arietta Hartman, Hartman's aunt. She gave
cong gtent testimony that Hartman suffered adigointed childhood withfrequent moves. Shea so described
Hartman as suffering a hyperactive condition. (Mitig. Tr. 64).

Trid counsdl obtained the assistance of a psychologist but did not utilize the services of amitigation
specididt. After obtaining the psychologist’s report, counsd did not present the psychologist at trid but
relied on the sster and aunt to present mitigating evidence. Additiondly, trid counsel did not gether any

of Hartman' s education, medical, or socid service records from his stays in group homesand foster care.
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School and foster care records likely would have been reedily available ance a the time of trid Hartman
was only 23 years old. Tria counsdl aso did nothing to further explore and corroborate Hartman's
statements made during his psychologicd examination that he had been the victim of physicd and sexud
abuse. Evidence of this aleged abuse may have been corroborated by the records that trid counsd failed
to secure. Such evidenceis highly rdevant during mitigation. See Eddingsv. Oklahoma, 455 U.S. 104,
112 (1982) (noting that consideration of a defendant’ s life historyisa“part of the process of inflicting the
pendty of death”).

However, the Court does not find that the Ohio courts determinationthat trial counsdl sufficently
devel oped Hartman' s dcoholism and substance abuse was objectively unreasonable.  Firdt, trid counsd
did present some evidence, dthough cursory inscope, of Hartman' s substance abuse through the testimony
of Hartman's aster and aunt. Trid counse dicited the following tesimony from Hartman's Sgter, Rhea
Wolpert:

Q: Did you learn @out his [Hartman'g| getting involved in these kids, street kids and
experimenting, if you would, with acohol and things of that nature?

A: | heard about some of those happenings, yes.

Q: And you heard about that through your mother?

A: Right.

Q: Okay. And did you hear about his OD’ing through your mother?
A: | heard about something like that, yet.

Q: Somekind of acohaol?

A:Yes
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(Mitig. Tr. 43-44).

During direct examination of Hartman's aunt, Arletta Hartman, trid counsdl aso briefly touched
upon Hartman' s substance abuse problems.

Q: And some kind of involvement — some kind of drug sde or pills or something to that

effect?

A:Yes. And my man concern was his intoxication when he was in the hospitd.

Q: That's my next quesion. Did you learn aout his getting involved in dcohal in
Cdifornia?

A:Yes
(Mitig. Tr. 75-76).

Srickland does not require counsel to present every conceivable line of mitigating evidence,
regardless of how likely it will be a assgting the defendant. Trid counsd may have srategicaly decided
not to present additiona evidence of Hartman’ s substance abuse based upon a determination that it would
not hep Hartman. See, e.g., Davisv. Exec. Dir. of Dept. of Corr., 891 F. Supp. 1459, 1466 (D. Colo.
1995) (finding trid counsdl’s decision not to present evidence of defendant’ s acoholism was reasonable
tactical decison). Jurors are not aways sympathetic to an individud’ s difficulties with substance abuse or
acoholismand may perceive evidence of a substance abuse problem to be as much an aggravating factor
asamitigating one. See Stephen P. Garvey, Aggravation and Mitigation in Capital Cases. What Do
Jurors Think?, 98 Colum. L. Rev. 1538, 1565 (findinginanempirica study of jurorswho had sat inforty-
one capital murder cases, more jurors thought drug addiction was aggravating than mitigating (11.8% to

9.7%)). Here, no evidence suggested that Hartman was inebriated at the time of the crime. In fact,
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Hartman maintained his denid of any involvement in the crime. Therefore, evidence of his dcoholism and
drug abuse could not be found to have diminished his self-control &t the time of the offense. Evidence of
Hartman’ s substance abuse problemwould only generdly address the fact that he suffered fromacoholism
and had abused illicit drugs. Tria counsd could reasonably conclude that morein-depth trestment of the
issue was unlikely to favorably influence the jury and might, in fact, work to Hartman' s detriment.

Even if the Court accepts that trid counsd acted deficently in faling to present more detailed
evidence of Hartman's substance abuse, Hartman has not shown any evidence of prejudice from this
inadequate performance. Without some explanation of how Hartman was prgudiced by trid counsd’s
fallure to expand on his substance abuse and dcoholism, trid counsd were not ineffective.

For these reasons, the Court concludes that trial counsd’s fallure to elaborate on Hartman's
substance abuse and a coholism during mitigation was not ineffective assstance of counsd.

. POST-CONVICTION RELIEF MEANINGLESSRITUAL

Hartman argues that Ohio’'s post-conviction relief procedures fail to provide an adequate and
effective corrective process for reviewing congtitutiond chalenges to a conviction or sentence of death.
The State contends that Hartman has defaulted this daim and it is aso not a proper clam for a habeas
action.

The Court agreeswith the State. First, Hartman defaulted this claim by not raising it in either his
direct apped to the Ohio Supreme Court or his Applicationto ReopenhisDirect Apped. Evenif Hatman
had not defaulted the clam, the Court finds that the daim is not cognizable in this federd habeas corpus

action. The Sixth Circuit has previousy concluded that writs of habeas corpus cannot be used to challenge
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errors or deficiencies in state post-convictionproceedings. SeeKirby v. Dutton, 794 F.2d 245, 247 (6th
Cir. 1986).
J. CONSTITUTIONAL CHALLENGESTO OHIO’SDEATH PENALTY SCHEME

With this daim, Hartman raises a number of congtitutional chalenges to Ohio’'s death pendty
scheme. None of Hartman's alegations are meritorious. In turn, the Court addresses each argument.

1. Bifurcated Trial Process With Same Jury

Hartman argues that Ohio’s bifurcated trid process is uncongtitutiona since it provides for a
sentencing recommendation by the same jury that determines the facts a trid if the accused isfound guilty.
See Ohio Rev. Code § 2929.03(C)(2)(b). Additionally, Hartman claims that the requirement that the trid
court submit to the sentencer any pre-sentence report that the defendant requests violates his right to
effective assstance of counsd. See Ohio Rev. Code § 2929.03(D)(2).

Firgt, the Court concludesthat the federa congtitution does not prohibit the same trier of fact from
hearing and deciding both the guilt and pendty phases of trid. In fact, the United States Supreme Court
has recognized that states have asubstantia interestinhavinga single jury decide al issuesin acapitd trid.
Lockhart v. McCree, 476 U.S. 162, 179-80 (1986). The Supreme Court also recognized that a
defendant may even bendfit at the sentencing phase from any “residua doubts’ that the jury might have had
during the guilt phese. 1d. at 181.

Nor does the Court find uncongtitutional Ohio Rev. Code § 2929.03(D)(1)'s requirement that the
court submit to the sentencer any pre-sentence report that the defendant requests, even if the report

contans prgudicid materid. Hartman presents no authority holding that requiring the submisson of the
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report to the fact finder violatesthe Conditution. The Court observesthat no authority requires adefendant
to request a pre-sentence report if he is concerned about the prejudicia effect the report may have on the
trier of fact. The Court findsno condtitutiond infirmity in giving adefendant the option of whether to request
a pre-sentence report.

2. Lack Of Proper GuidelinesFor Balancing Aggravating And Mitigating Circumstances

Next, Hartman argues that Ohio’s death pendty scheme violatesthe Congtitutionbecause it does
not establish adequate guiddines by which to baance aggravating and mitigating factors.

The Supreme Court has held that the Congtitution does not require states to guide a sentencer’s
weighing and baancing of aggravating and mitigating circumgtances. Buchanan v. Angelone, 522 U.S.
269, 274 (1998). Therefore, the absence of particularly defined standards to balance the relative weight
of various aggravating and mitigating circumstances does not render a statutory scheme uncongtitutiond.
Seeid. at 279.

3. Ohio Criminal Rule 11(C)(3)

Hartman complains that Ohio Crimina Rule 11(C)(3) unconditutiondly encourages guilty pless.
By vedting the trid judge with the discretion to dismiss the degth specifications “in the interest of justice”
when defendants plead guilty, Hartman suggeststhat Rule 11(C)(3) encourages defendantsto plead guilty
and forego their right to ajury trid.

The Court observes that even in cases in which a defendant pleads guilty, Rule 11(C)(3) does not
necessarily provide an advantage. Under this rule, Defendants who plead guilty are not shielded from the

degth pendlty. Rule 11(C)(3) states that, if the court does not dismiss the specifications, then a panel of
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threejudges shdl determine whether the offensewas aggravated murder. Upon determining the offenseto
be aggravated murder, the three judges must weigh the aggravating and mitigating circumstances. Since
Rule 11(C)(3) does not result in an automatic avoidance of a sentence of death, the Court rejects
Hartman's argument.

4. Failure To Require Sentencing Jury To I dentify Mitigating Factors Found

Hartmandamsthat Ohio’ s capita sentencing systempreventsmeaningful appe late proportiondity
review because it does not require the sentencing jury to identify mitigating factors found when
recommending life imprisonment. The Ohio Supreme Court has previoudy rejected this argument. See
Sate v. Jenkins, 473 N.E.2d 264 (1984). The Jenkins court held that:

The fundamentd purpose behind proportionality review is to ensure that sentencing

authoritiesdo not retreat to the pre- Fur man erawhen sentences were impaosed arbitrarily,

cgpricioudy and indiscriminately. To achieve thisresult, state courtstraditiondly compare

the overdl course of conduct for which a capita crime has been charged with similar

courses of conduct and the pendtiesinflicted in comparable cases.
Id. at 279. It further hdd that information regarding mitigating factors “is not an indispensable ingredient
in assging us to determine whether the imposition of a death sentence is disproportionate to sentences
imposed for amilarly proscribed courses of conduct.” 1d. Thisis neither contrary to nor an unreasonable
gpplication of federd law.

5. The Adequacy Of Appellate Proportionality Review

Rdatedly, Hartman daims that the Ohio death pendty statutes fal to assure adequate appellate

proportiondity review. Hartman contends that this results in arbitrary, excessive, and disproportionate

sentences. The United States Supreme Court has held that the Condtitution does not require a
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proportiondity review of desth sentences. See Pulleyv. Harris, 465 U.S. 37, 50-51 (1984). Therefore,
any inadequacy in a state-provided proportiondity review, even if proven, does not entitle a petitioner to
federa habessrelief.

6. Appellate Review Neglects Inquiry Into I nfluence Of Passion, Prejudice

Here, Hartman contendsthat Ohio’ s scheme falls to adequatdly insureagaing randomand arbitrary
impaosgition of the death sentence. With this dlam, Hartman is not entirdly clear regarding what makesthe
scheme random and arbitrary.  As previoudy discussed, to the extent Hartman's clam is a criticiam of
Ohio's proportiondity review, the clam fails. See Pulley, 465 U.S. at 50-51.

Alternatively, Hartman may be arguing that Ohio’s scheme is uncongtitutional because it does not
provideacheck onaprosecutor’ s discretion to decide whether to seek acapita indictment. The Supreme
Courtin Gregg v. Georgia, 428 U.S. 153, 187 (1976), rejected such an argument under agmilar death
pendty dtatute that alowed the discretionary system.

7. Mandatory Death Sentence

Hartman argues further that the Ohio death pendty scheme is unconditutiond because it is
impermissbly mandatory. He says that by foreclosing the sentencing body’ s authority to return alife
sentence unless aggravating factors fal to outweigh the mitigaing factors, Ohio’s statutes violate the
Condtitutionby creating a mandatory death pendty. Hartman additiondly assertsthat Ohio’ sdegth penaty
schemeis uncondtitutiond for not requiring aningtructiononthe jury’ sability to show mercy in the absence
of any mitigating evidence or when the aggravating circumstances outweigh the mitigating factors.

Ohio law, however, does not providefor the autometic imposition of the deeth penalty for persons
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convicted of a particular crime. Rather, Ohio' s sentencing scheme merdly alows for the impaosition of the
death penalty whenthe aggravating circumstancesof a particular crime outwelgh any mitigating factors. This
approach does not offend the Congtitution. See Buell, 274 F.3d at 368 (upholding the imposition of the
death penaty when ajury and the reviewing courts specificaly consdered the aggravating and mitigating
circumstances and finding that “[b]y weighing these specific considerations, it cannot be said that a
mandatory death penalty wasimposed . . . ).

As for Hartman's mercy argument, Ohio’s death penaty scheme does not stop consideration of
sympathy and mercy and does not contain an anti-mercy requirement that would makeit unconditutiond.
See California v. Brown, 479 U.S. 538, 541 (1987). However, Ohio law does not mandate that thetrial
court give amercy ingruction. The Court finds no support for the propostion that such anindruction is
condtitutiondly required.

8. Jury Not Permitted To Consider The Appropriateness Of The Sentence

Next, Hartman asserts that Ohio’ s death pendty scheme is uncongtitutiond for faling to require the
jury to decide the appropriateness of the deeth pendty. Quite Smply, no congtitutiond provision requires
the State to prove that degth is the only appropriate punishment. All the Congtitution requires, as set forth
by the United States Supreme Court, is that the statutory scheme channe the sentencer’ s discretion and
alow the sentencer to consider mitigating evidence. See Eddings, 455 U.S. at 110. Ohio’'s degth penalty
scheme satisfies these congtitutiond requirements.

9. Conscious Desire To Kill

Hartmandamsthat the Ohio death pendty statutory scheme is uncondtitutiond because it does not
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require either the conscious desire to kill or premeditation and deliberation as the culpable mentd date.

The federad Congtitution does not require a premeditated and conscious desire to kill before the
impogitionof capital punishment. See Tisonv. Arizona, 481 U.S. 137, 158 (1987). Therefore, the Court
rejects this argument.

10. Proof Beyond All Doubt

Next, Hartmandamsfor various reasons that Ohio’ s gpplicationof the reasonable doubt standard
in capital cases violates the Condtitution. Primarily, Hartman arguesthat the “beyond a reasonable doubt”
standard istoo lenient and that proof “beyond al doubt” is required.

Hartman offers no case law in support of this argument, nor does the Court find any. Infact, the
Sixth Circuit has upheld Ohio's definition of reasonable doubt againgt condtitutiond attack in various
contexts. See Thomasv. Arn, 704 F.2d 865, 869 (6th Cir. 1983).

11. Aggravating Circumstance Used To Aggravate Aggravated Murder

Hartman aso says that “duplication” of the underlying offense of fedlony murder as an aggravating
circumstance violaes the Eighth Amendment. The Supreme Court rgected this clam in Lowenfield v.
Phelps, 484 U.S. 231 (1988). In Lowenfield, the jury found an aggravating circumstance that was
identical to aneement of the underlying offense. The Lowenfield Court held that this“duplication” did not
violate the Eighth Amendment. It reasoned that the requirement that a capitd sentencing scheme narrow
the class of personsdigible for the death penalty may be “ performed by jury findings at either the sentencing
phase of thetrid or the guilt phase” 1d. at 244-45.

Here, the aggravating circumstance that applied to Hartman was that he had committed an
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aggravated murder while committing kidnapping as proscribed under Ohio Rev. Code § 2929.04(A)(7).
Thisisalegiddive narowing. CoeVv. Bell, 161 F.3d 320, 350 (6th Cir. 1998). Accordingly, thisclam
Is without merit.

12. Felony Murderers Treated More Harshly Than Premeditated Murderers

Hartman contends that Ohio’'s death pendty statute is unconstitutiond as it delegates harsher
punishment to the felony murderer thanthe punishment imposed on the premeditation murderer. The Court
finds no support for thisargument. Tison, 481 U.S. a 158, stands as authority that the imposition of the
degth pendty on felony murderersis not conditutiondly infirm.

13. Burden Of Evidence In Penalty Phase

Hartman argues that Ohio’s statutory scheme impermissibly reduces the State' s burden of proof
to apreponderance of the evidence in the pendty phase. Hartman contendsthat the State should have the
burden of proving the absence of mitigating factors beyond a reasonable doubt.

The Court findsthe damfails. The United States Supreme Court has upheld ajury ingtructionthat
required the stateto prove only that the aggravating circumstances outwel ghed the mitigating factors. Boyde
v. California, 494 U.S. 370, 377 (1990). Like that statute, under Ohio Rev. Code § 2929.03(D), the
State has the burden of proving that the aggravating circumstances outweigh the mitigating factors.

K. PROPORTIONALITY REVIEW

With hisfind clam, Hartman again contends that the Ohio death penaty satute fallsto provide a

far and meaningful proportiondityreview onappea. Specificadly addressing thisargument, the Sixth Circuit

recently found no conditutiond infirmity in Ohio appellate courts proportiondity review. See Smith v.
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Mitchell, 348 F.3d 177, 214 (6th Cir. 2003). The Sixth Circuit noted that the Congtitution does not
require comparative proportiondity review. Id. (ating Pulley, 465 U.S. a 50). Additiondly, the Sixth
Circuit observed that it had previoudy reected arguments that Ohio’s proportiondlity review was
uncondtitutiond. 1d. (citing Buell, 274 F.3d at 368-69; Byrd, 209 F.3d at 539; Coe, 161 F.3d at 351-52).
Based on binding Sixth Circuit law on thisissue, the Court finds the claim to be without merit.
V. CONCLUS ON

The Court concludes that Hartman's clams do not warrant the relief sought and DENIES
Hartman's petition.

IT 1SSO ORDERED.

Dated: August 31, 2004 g James S Gwin
JAMES S. GWIN
UNITED STATESDISTRICT JUDGE
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